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IN THIS ISSUE 


Policy forms—too long. The insurance policy is undergoing a 
change. It’s being made shorter, simpler and easier to read and does 
not necessarily provide less coverage for the insured or expose the 
insurer to undesired risks. Insurance people may ask—how can this 
be done? Robert G. Ward, the author of the article beginning at 
page 535, tells how the John Hancock Mutual Life Insurance Com- 
pany did it and what gratifying results it obtained. Mr. Ward is 
assistant secretary at John Hancock. 

Workmen’s compensation. Legislative actions, judicial decisions 
and administrative rulings indicate that benefits and coverages for the 
injured worker are being steadily expanded. The future of workmen’s 
compensation, as of any other program, depends on how it is viewed. 

The author, Charles P. Scully, construes workmen’s compensation 
as a responsibility of industry and feels that industry must adequately 
protect and preserve those who are industrially injured. He does not 
view it as insurance or as a part of a broad social program. Mr. Scully 
traces the future of workmen’s compensation in the light of these con- 
cepts in his article which begins at page 543. 

Accident v. occurrence. These terms have been utilized in liabil- 
ity coverage policies for several reasons—probably the two primary 
choices are either to broaden coverage or to restrict coverage where 
so desired. 

In an article beginning at page 550 the author, Gilbert L. Bean, 
analyzes the use of these two phrases and discusses several relevant 
cases. He also discusses an interesting psychological aspect of the 
human being which affects the use of the phrases—‘caused by acci- 
dent” and “occurrence.” 


~~ 


Personal injury claims. From the defense point of view the 
evaluation and settlement of a personal injury claim can present sev- 
eral problems. Three categories of cases posing special defense prob- 
lems are those involving congenital defects, prior or subsequent 
injuries or accidents similar to the one in question and the unbeliev- 
able injury. 


OA 


oe. 


At page 559 we have a speech by Wilbur W. Jones which he 
presented before the Section of Insurance, Negligence and Compensa- 
tion Law of the American Bar Association. In it he discusses these 
three categories of cases and presents an idea for rehabilitating an 
injured person which would best serve the interests of all. 


Money. Whether the jury should be advised of the amount 
claimed by the plaintiff, or whether the plaintiff should be allowed 
to place a dollar value on pain and suffering are two questions, depend- 
ing on how they are answered, which may influence the outcome of a 
trial and affect the size of a verdict, if rendered. 

The author, A. Lee Bradford, in his article at page 567 deals with 
these questions and presents a comprehensive survey of the jurisdic- 
tions which have been confronted with them. 
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State Legislation 


Automobile Insurance 


California . . . It is a misdemeanor for 
any person to prepare any writing which 
falsely purports to be a bona fide offer to 
repair a damaged vehicle or other property 
with the intent that the writing be used 
fraudulently to lead an auto liability insurer to 
believe that a bid of some other person 
represents an offer made in open competi- 
tion, or that the policy provisions of such 
insurer, governing bids for the repair of 
vehicles insured under the policy, have been 
complied with in good faith. A. B. 
Approved July 16, 1959. 


. . . A motor vehicle 
endorsement or rider at- 


2528. 


Massachusetts 
liability policy, 
tached thereto, may provide payment of 
sums which the insured or his legal repre- 
sentatives shall be legally entitled to recover 
as damages from the owner or operator of 
an uninsured motor vehicle because of bodily 
injury and including 
death resulting therefrom, which is sustained 
by the insured, caused by the accident and 


sickness or disease, 


which arises out of the ownership or use of 
such uninsured motor vehicle. S. B. 662 
Approved July 31, 1959. 


Doing Business 


Illinois . . Every contract for insur- 
ance, application therefor, certificate or other 
evidence of insurance which covers property 
or risks within the state must be counter- 
signed by a duly-licensed resident agent of 
the insurance company before being issued 
However, countersignature by a duly-licensed 
agent of a company originating a policy 
which is participated in by other companies 
as cosureties shall 


satisfy the counter 


What the Legislators Are Doing 


Ia A 


signature requirement. H. B. 
proved July 23, 1959. 


1533. Ap- 


No insurer which does business in the 
state can assert, by way of a defense in any 
suit or claim arising out of the issuance or 
delivery of a policy, that it without 
capacity to issue the policy, or that the 
policy is void, invalid or unenforceable be- 
cause of the lack of such a capacity, if the 


coverage under the policy was afforded with 


Was 


the express knowledge, consent or acquies- 
cence of the insurer. H Approved 
July 23, 1959. 


B. 735 


Pennsylvania . This bill would revise 
the penal laws of the state by prohibiting 
the offering of any policy of insurance free 
of cost as an inducement to purchase any 
real or personal property. H. B. 2316. 


Wisconsin . . . In wrongful death ac- 
tions, a judgment for damages for pecuniary 
injury from wrongful death cannot 
$22,500. Additional damages which may not 


exceed $3,000 may be 


exceed 


awarded for loss of 
society and companionship to a spouse, un- 
emancipated children or parents of the de- 
ceased. If the personal representative brings 
the action, he may recover funeral expenses 
(not to exceed $1,000) 
reasonable 


include the 
cemetery lot, grave 
marker and perpetual care of the lot. A. B 
287. \ pproved July 17, 1959. 

This that an infant 
minor who has not reached the age of seven 
shall be 
tributory negligence or of any negligence. 


\. B. 346. Approved August 11, 1959. 


which 


cost of a 


new law provides 


incapable of being guilty of con- 


Insurance Commissioner 

Illinois . Miscellaneous insurance 
charged by the director of insurance 
have been increased to the following: 


tees 


filing 
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articles of incorporation by fraternal benefit 
societies, $25; other companies, $100; filing 
preliminary papers by reciprocal or Lloyds, 
$100; filing amendments to articles of in- 
corporation, $25; filing merger, consolida- 
tion or reorganization agreements, $100; filing 
documents for admission of foreign or alien 
fraternal benefit societies, $25; other com- 
panies, $100; filing declaration of withdrawal, 
$10; filing annual statements by fraternal 
benefit societies, mutual benefit associations 
and burial societies, $25; other companies, 
$50; issuing certificates of authority, renewal, 
deposit, or valuation, or certified copy of 
certificate of authority, $5; each page of 
records or papers copied, $1; issuing permit 
to sell shares or increase paid-up capital, 
$25; other certificates, $10; acceptance of 
service of process, $5. S. B. 219. Effective 
July 8, 1959. 


Life Insurance 


Illinois . . If any person obtains, or 
attempts to obtain, from any insurer any 
sum of money on a policy issued by the 
insurer by falsely representing that the per- 
insured is dead, or other 
person to be insured under an assumed name 
represents the fictitious person 


son causes any 
and falsely 
as dead, and obtains, or attempts to obtain, 
the amount of insurance from the insurer by 
means of fraudulent written representations 
or affidavits which falsely represent that the 
insured is dead or has suffered financial loss 
theft, 
property 


damage or 

insured, this 
person shall be guilty of a misdemeanor. 
(This new law also provides for various 
penalties.) H. B. 1286. Approved July 
21, 1959. 


by reason of the loss, 


destruction of the 


Settlements and Documents 


Texas ... This bill would make it 
unlawful for any person, firm, corporation, 
partnership, or agent thereof or attorney to 
take, receive or attempt to take or receive, 
any statement from an injured person within 
15 days from the date of his accident while 
the person is in a hospital, This same lan- 
guage also applies to settlements and re- 
leases, Any statement, release or settlement 
obtained in violation of this bill would be 
null and void for all purposes and could not 
be used for any purpose in a hearing, trial, 
hearing, or as evidence of any 
H. B. 57—(third special session). 


pre-trial 
nature. 


Sovereign Immunity 


California . . . The governing board of 
any school district shall insure against the 
liability of the district, personal liability of 
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the members of the board and the officers 
and employees of the district, for damages 
to property, or death or injury to any per- 
son which results from any negligent act 
by the district, member of the board or any 
officer or employee when acting within the 
scope of his employment. The 
state, county or other public agency may 
insure its agents and employees 
against any liability for injuries or damages 
which result from their negligence during 
the course of their employment, and for 
injuries or damages resulting from dan- 
gerous or defective conditions of public prop- 
erty. A. B. 2585. Approved July 22, 1959. 


Florida . . A new law provides that 
the public officers in charge of a political 
subdiyision of the state—which subdivision 
owns ‘or leases or operates motor vehicles 
in the performance of its necessary func- 
tions on public highways or streets—are 
authorized to insurance to cover 
liability for damages on account of injury, 
or death to a person or property damage 
which may arise from the operation of such 
motor vehicles. This law also applies to 
ferries and aircraft. H. B. 1018. Approved 
June 16, 1959. 


office or 


officers, 


secure 


Illinois . This state has been busy 
enacting laws which are apparently aimed 
at restricting the repercussions that a recent 
Illinois case could have. The case, Molitor 
v. Kaneland Community Unit District No. 302, 
(Illinois Supreme Court. May 22, 1959. 16 
AUTOMOBILE CASES (2d) 1329), held that a 
school district is liable in damages for pere 
sonal injuries sustained by a school child 
when such are occasioned by the negligence 
of a bus driver employed by the district, 
whether insurance is carried or not. This 
case was digested in the July, 1959 issue of 
the JOURNAL at page 461. 

It was feared that this decision would 
open the flood gates for litigation, but the 
following laws will substantially restrict 
the flow. Senate Bill 1005, approved July 9, 
1959, states that no park district shall be 
liable for any injuries to persons or prop- 
erty or death to persons which are caused by 
the negligence of its agents, servants, offi- 
cers or employees in the operation or main- 
tenance of property, equipment or facilities 
which are under the jurisdiction of the dis- 
trict. Senate Bill 1006, approved July 9, 
1959, contains the same provision as S, B. 
1005, as does H. B. 1605 which pertains to 
the Chicago Park District. 

Under H. B. 1615, no 


be instituted against a 


action 
school 


civil can 
district 


(Continued on page 596) 
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Policy Simplification 


By ROBERT G. WARD 


The language of insurance policies has been dragged into the courts for 
that body to explain in other words what the words of the policies mean. 
Insurance policies have become the butt of jokes and have even disgusted a 


judge to the point of making him say 
that a policy of insurance is an “absurd 
and incoherent instrument.” Here is a 
story of how one firm proceeded cau- 
tiously to simplify and modernize its 
life insurance contracts, and of what 
it expects to gain from such simplifi- 
cation. The author is the assistant sec- 
retary of John Hancock Mutual Life 
Insurance Company. 


\ FUNDAMENTAL part of Thomas A. 
E Edison’s philosophy is expressed in his 
words, ‘‘There’s a way to do it better... 
find it.” In that spirit, our executive officers 
at John Hancock handed us several hundred 
policy and other forms with the directive to 
“do it better’—to simplify the overgrown 
language and reduce the number of forms. 


To silhouette this assignment it may be 
helpful to set it against a little background 
material mixed from (1) some of the prob- 
lems to be dealt with and (2) the origin and 


development of the life insurance policy. 


Insurance Departments Are Helpful 


The major problems can be rolled up into 
one blanket phrase “differences in statutes, 
court decisions and administrative rulings of 
51 jurisdictions.” These problems are now 
emphasized by the progressive entry of the 


Policy Simplification 


business into the electronic 
age. In order to make the most effective 
use of electronic equipment, it is essential 
to avoid special endorsements, special forms 
and special treatment. 


life insurance 


We attacked these problems relating to 
jurisdictional with confidence 
that the insurance departments would be 
willing to consider changes toward uniform 
treatment which might challenge certain ad- 
ministrative decisions of long-standing, but 
would not to their statutes or 
court decisions. Our faith was justified, We 
found the insurance departments not only 
alert to these and other problems, but ready 


differences 


do violence 


to cooperate in any area in which the changes 
would be advantageous to policyholders, to 
the industry and to the departments. 


We salute the personnel of the insurance 
departments who were willing to look be- 
hind the reasons for ancient administrative 
rulings, and to determine that these rulings 
have no application to a new policy form so 
drafted as to eliminate the objection for 
which the ruling was made. Many had the 
patience to do this in spite of the flood of 
new and revised forms flowing onto their 
desks from all corners of the country, Per- 
haps the insurance departments would ap- 
preciate a little more uniformity in the forms 
they have to deal with, too. We think the 
insurance departments deserve con- 
sideration on that point and some relief 
from the increasing flood of varied forms. 
We will refer to it later 


some 
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Life Insurance Begins Early 


Let us turn to the historical background 
of the life insurance policy to sharpen the 
silhouette of our simplification assignment 
It may also help us understand some of the 
jurisdictional problems and how they arose 
We are told that the marine policy 
among the earliest forms of written 
that life insurance 
an outgrowth of marine insurance.’ 


was 
insur 
contracts and 


ance Was 


One writer ~ says that “the marine policy re 

mained for centuries unalterably incoherent, 
and only gradually was beaten into an intel 
ligible shape, from a legal point of view, by 
the heavy blows dealt it in the 
the incessant litigation provoked by its cum 
brous and uncertain 


course ot 


neither 
was midwife at the 
birth of the insurance policy or nursed it as 
it grew, 


terms.” So, 


clarity nor simplicity 


Even though marine insurance appears to 
have met with early favor, insurance on the 
lives of people was not readily accepted in 
all countries. This is brought out in one of 
Massachusetts court 
insurance policy.* In_ this 
1815 case, Chief Justice Parker of the su 
preme judicial court said: “It that 
these insurances are not favoured in any of 
nations of Europe except 
England; several of them having expressly 
forbidden them, for what reasons however 


the earliest cases con- 


cerning a life 
seems 


the commercial 


does not appear: unless the reason given in 
France is the prevailing one, viz. ‘that it is 
indecorous to set a upon the life of 
and especially a freeman, 
they say is above all price’. It is not a 
little singular that such a reason should be 


price 


man, which as 


advanced for prohibiting these policies in 
France, where freedom has never been 
known to exist, and that it never should 
have been thought of in England, which for 
several been the country of 
established and regulated liberty.” 


centuries has 


Early life insurance policies in the United 
States generally included the promise to pay 
an amount of insurance, the statement of 
consideration and a recital of certain exclu 
sions 


Some typical exclusions were death 


from European travel, suicide and, 


“hostile 


contain ten pages, 5,000 words and a forest 


evel, 


Indians.” * ‘Today these contracts 


1George L. Amrhein, The Liberalization of 
the Life Insurance Contract, p. 12 

2 William R. Vance, Handbook on the Law of 
Insurance (3d Ed., by Buist M. Anderson, 1951) 
p. 242 


* Lord v, Dall, 12 Mass. 115, 117 (1815) 
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What has 


present size?’ 


of figures blown them to their 


Expansive Forces 


Many forces have operated to expand the 
life insurance policy. One of these was the 
attempt by some not too scrupulous policy- 
holders to “get the best of the company.” 
With every successful attempt to overreach 
it, the insurer added words and provisions 
to protect itself and its honest policyholders 


Sometimes, a not too scrupulous insuret 
Unfortunately, the 
earliest life insurance policy of which we 
have a definite description is one of these 
bad examples. In the case of William Gib 
bons’ policy,® Richard Martin, a “Citizen 
Alderman of London,” applied for and 
received a policy dated June 18, 1583, in 
suring the life of Mr. Gibbons. The policy 
was underwritten by several individuals who 
agreed to pay Mr. Martin a sum total of 
about £383, “That if it hapen (as god de- 
fend) the said William Gibbons to dye or 
this any 
wayes or meanes whatsoever before the full 
end of the XII 


” The insured died on 


tried to best the insured 


and 


decase out of present world by 
monethes be expired 
tt May 29, 1584. 
The underwriters denied liability and _ re- 
fused to pay Mr. Martin on the ground that 
the insured had survived a period of “twelve 
lunar months of twenty-eight days each.” 
Che court that it was the 
intent of the parties to insure Mr Gibbons’ 
life for one year of 12 calendar months, and 
ordered payment of Mr, Martin’s claim “be- 
fore the feast of Thannunciation of the Vir- 
gin Mary nex ensuing.” 


said 


disagreed, held 


lhe text of William Gibbons’ policy ended 
with this prayer: “God send the said William 
Gibbons helth and long lief.” As their “ap- 
proved” stamp is impressed on application 
after application, underwriters to this day 
probably say this prayer in their hearts if 
not aloud, Although the underwriter’s prayer 
was not answered in the case of Mr, Gib- 
bons’ policy, it was an appropriate thought 
and nicely expressed. Surely, here is a good 
will sentiment that merits the consideration 
of public relations officials for a fitting place 
upon the first page and the filing back of the 
modern policy to indicate a personal and 


‘Mildred F. Stone, A Short History of Life 


Insurance (Indianapolis Insurance Research and 

Review Service, 1947), pp. 63 and 64. 

*See Amrhein, work cited at footnote 1, at 
pp. 18, 19 and 20 (citing, in British Museum, 
Mss. Lansdowne, No. 170, fo. 123 (Ceasar Col- 
lections, Admiralty, etc.), printed in 16 J. I. A. 
420, 421 (1870-1872).) 
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prayerful interest in the insured’s future— 
to show that he is not just another number 
registered by electronic impulses on a reel of 
plastic tape. 


Mr. Gibbons’ policy was the best that had 
ever been written, if we can accept the words 
of the underwriters themselves: “It is to be 
understanded that present writing is 
and shall bee of asmuch force, strength and 
effect; as the best and most surest pollicy 


this 


or writing of assurance wch hath bene ever 
heretofore vsed to be made upon the life of 
any pson in Lumbard Street, or nowe wthin 


the Roiall Exchange in London.” 


Legislation and court decisions have re- 
quired the addition of provisions to protect 
the interest of the policyholders and the com- 
and to This 
lengthening by legislation came along only 
after early had outlawed insur- 
ance in certain jurisdictions. In 1517, Philip 
Il in the Low issued an ordi- 
stating: “In order to prevent the 
frauds and com- 


lives of 


liberalize the policy. 


panies, 
legislation 


Countries 
nance “ 
deceits, crimes 
through 


abuses, 
mitted assurances on the 
persons, wagers on voyages, and other simi 
lar devices, we have prohibited and forbid- 
den them, and do prohibit and forbid them 
as harmful contrary to the 
good and as an evil example.” 


and common 


Competition has forced further expansion 
of the life insurance policy, As one 
pany right to its 
policies, other companies must add the same 
a little more liberal. Settlement op- 
tion provisions have become an overgrown 


com- 


adds a new privilege or 


or one 


example of competitive lengthening. These 
are out of proportion to 


value to the 


settlement options 


their practical majority of 
‘or some options the guaran- 
teed installment payments shown will be of 


no advantage to the 


policyholders 


payee at 
omitted. So the lengthen 
words reflects the 


certain ages 
and might well be 
ing shadow of desire to 
include what the policy of every other com- 
pany has, plus one more item, table, right or 


privilege 


Let us hope the policy, propelled by 
competition, legislation, court decisions and 
many minor auxiliary forces, has now reached 


the apogee of its wordy orbit 


Organizing for Simplification 
At John 


this way. 


Hancock our project began in 


\ parent committee, charged with 


the responsibility of the review of ordinary 


®* See Stone, work cited at 
20 and 21 
‘The Lawyers Co-operative Publishing Com- 


footnote 4, at pp 
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insurance, appointed a subcommittee on 
policy drafting. The drafting committee was 
composed of representatives of every depart- 
ment which had a functional interest in the 
sales and administration of our ordinary 
individual policies. Each member of the 
drafting committee was given a part of the 
policy to rewrite and simplify in his own 
words. Comparisons were made, The recom- 
mendations of the drafting committee were 
then submitted to the parent committee for 
consideration. The style of language and 
format were then agreed upon, and the 
drafting committee was disbanded. 


Next, the parent committee selected one 
individual (not a member of the committee) 
to take the responsibility for having all of the 
forms follow the style and format adopted, 
and not only to simplify the language, but 
also to reduce the variations in form. This 
with the 
various departments interested in the policies 
with from 


was to be done in cooperation 


by contact one representative 


each, 


adopted early in 
that nowhere in 
new “Signature Series” forms would 
“such,” “said,” “hereinbe- 
Some of the compan- 
ies publishing legal books are now advertising 
that their publications are written in a direct 
“without the 
sary repetition and complexity of legal jargon 
of the past.” ‘ 


\ principle which we 


the drafting process was 
our 
we use the words 


fore,” “hereinafter,” etc. 


and concise manner unneces- 
Their goal seems to be the 
In fact, upon completing our 
project we can now say that in none of the 
aforesaid “Signature Series” policies or forms 
hereinbefore or 


same as ours 


hereinafter referred to is 


there any such word 


During the process of drafting and revis- 
fundamental changes were 
submitted to the parent committee for deci- 
usually involved a 


ing other forms, 


sion, These changes 
liberalization of provisions to achieve greater 
uniformity and to 


dorsements and 


need for en- 
due to 


avoid the 
special provisions 


state variations. 


\fter formal approval of the program, we 
given less than seven months to com- 
plete the job. That meant not only revision 
of all forms, but also filing them with the 51 
and the required ap- 
provals to issue them by January 1, 1959. 
Frequently during this seven-month period 
many of us felt like old “Satch” Paige when 
he said, “Don’t look back. Something might 


were 


jurisdictions getting 


be gaining on you 
pany, 1959 announcement of Couch, Cyclopedia 
of Insurance Law, (2d Ed., by Ronald A. Ander- 
son) 
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Pilot Filing 


We made a pilot filing of our limited pay- 
ment life policy form with all the state in- 
surance departments as soon as- possible. 
The response was generally favorable. 

Even the disapprovals of our pilot form 
resulted in additions to the policy 
form, which we believe were for the better. 
We, therefore, feel indebted not only to the 
personnel of those state insurance depart- 


some 


ments who cooperated by approving the use 
of the pilot form, but also to those whose 
disagreement resulted in 
the form, 


improvements in 


While our pilot form was being reviewed 
by the insurance de partments, we proceeded 
to draft our other forms. We knew changes 
in the pilot form would require correspond- 
ing changes in other forms, but time did not 
permit us to put off their preparation until 
the pilot form was cleared. 


Some Devices for Simplification 


To carry out our simplification project, 
we were supplied with some very valuable 
assistance: (1) We were favored with the 
support and understanding of our executive 
officers. (2) All engaged in the program had 
a genuine interest in carrying it out. (3) The 
various departments involved, particularly 
the actuarial, claim and law departments, 
cooperated with time, advice and good hu- 
mor, 
The 


when 


Two observations are pertinent here. 
most satisfactory made 
each department is represented by 
not more than two members, The member 
responsible for changes must have a reason- 
able faith that the personnel of the insurance 
departments will be inclined to accept the 
progressive approach presented for review 
and approval, We have already saluted and 
we again commend the personnel of the in- 
surance departments who were willing to 
make progress with us. 


progress is 


to reduce the 
number of words, to simplify the sentences 
and to make the policy easier to read. A 
moderate use of definitions saved repetition. 
For example, we included a definition of 
“written notice” to mean a notice that is 
“satisfactory to the Company, filed at its 
Home Office in 


Several devices were used 


Boston, Massachusetts, or 


at an authorized office of the Company.’ 
These two words, 


‘written notice,” replace 
the quoted statement throughout the policy. 
We made use of numerals in place of words 
wherever possible. We adopted the outline 
form of presentation in preference to con- 
tinuous prose, both to reduce the number of 
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words and to get across the meaning. Note the 
effect of these devices on the “reinstatement” 
provision. In our earlier policy this was 
the provision: 

“Reinstatement.—This policy may be re- 
instated at any time within five years after 
the due date of any premium in default and 
prior to the commencement of any income 
payments hereunder, unless the policy has 
been surrendered or the period of any ex- 
tended term insurance has expired, Any 
such reinstatement shall be made only upon 
submission of evidence of insurability satis- 
factory to the Company and approved by 
it at its Home Office and upon payment of 
arrears of premiums with interest at the 
rate of five per cent per annum compounded 
annually to the date of reinstatement, and 
upon payment or reinstatement of any in- 
debtedness to the Company on or secured 
by this policy with interest at the same rate 
to the date of reinstatement. Such indebted- 
ness, together with any unpaid interest thereon 
to the date of reinstatement, may be rein- 
stated if the loan value is sufficient therefor 
immediately following reinstatement.” 


We cut out over one third of the words 
and changed this provision to read as fol- 
lows in our new policy: 

“Reinstatement 

“The policy may be reinstated within 5 
years after the due date of the first unpaid 
premium unless the surrender value has been 
paid or otherwise exhausted, or the period 
of any extended term 
pired, 


insurance has ex- 


“The Reinstatement requirements are: 

“(1) Written 
at its Home 
ability, and 


approval by the 
Office of 


Company 
evidence of insur- 


“(2) Payment of overdue premiums with 
interest, and 


(3) Payment or reinstatement of any 
indebtedness outstanding when the policy 
lapsed, with payment of interest. 

“Interest at the rate of 5% on premiums 
and indebtedness will be compounded an- 
nually to the date of reinstatement.” 


Results of Simplification 


The number of words cut from our poli- 
cies and additional benefit provisions gener- 
ally ran to 30 per cent and more, Some 
forms were reduced by 50 per cent. 

The readability of our policies has been 
improved by the use of greater areas of open 
space between letters, lines and paragraphs. 
In our “nonforfeiture” provision section, we 
were able to save many words by omitting 
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much of the technical material, formerly 
included to explain the basis of computing 
nonforfeiture values. This is an area which 
means very little to very few and nothing at 
all to most policyholders. The actual figures 
following the dollar signs are more signifi- 
cant. We concluded that the less this provision 
contains, the less difficulty the policyholder 
has in understanding it. We, therefore, cut 
it from 650 to 160 words. One of the sen- 
tences in the forms is as follows: 
“The Policy Cash Value on any policy an- 
niversary, in the event of surrender of this 
policy after all premiums required hereunder 
have been paid in full, shall be equal to the 
present value on such anniversary of the 
guaranteed insurance benefits which would 
have been payable thereafter had there been 
no such surrender.” The significance of this 
sentence is that the policy cash value is the 
present value of the policy 


earlier 


Since the present 
value of the policy is the net level premium 
reserve in that situation, we say so in our 
new policy in this way: “After 20 years, or 
after the end of the premium payment pe- 
riod if less than 20 years, Policy Cash Values 
are equal to the net level premium reserves.” 


One way to write the provisions of a life 
insurance policy in fewer and plainer words 
while retaining the substance of them is to 
examine every word and its association with 
every other word in the sentence in which 
it appears, then every sentence and para- 
graph in turn. This operation is tiresome 
and time-consuming, but essential. 

For another example of word reduction, 
note the old and new signature statements 
on the first page of our policies: 

Old: “In Witness Whereof, the JOHN 
HANCOCK MUTUAL LIFE INSUR- 
ANCE COMPANY has by its President 
and Secretary, executed this policy and 
caused it to be duly countersigned at Boston, 
Massachusetts.” 


New: “Signed for the Company at Boston, 
Massachusetts.” 


Form Simplification 


The simplification of form structure and 
the reduction in the variety of forms is more 
important to us than the simplification of 
language. 


- Policy Specifications 


ISSUE AGE* 
35 


INSURED JOHN HANCOCK 


POLICY NUMBER 
0 000 000 


SUM INSURED 
$10,000 


DATE OF ISSUE* 
OCTOBER 1, 1958 


THIS POLICY IS IN A STANDARD PREMIUM CLASS 
ANNUAL PREMIUMS ARE SHOWN IN THE SCHEDULI 


*The date of issue and the issue age of each benefit is the Date of Issue and the Issue 


Age of the policy unless otherwise specified. 


Schedule of Benefits 


LIFE INSURANCE 


DISABILITY—WAIVER OF PREMIUMS ONLY 


Schedule of Premiums 
Payable + 
TO AGE 85 $250.80 


Amount 


TO AGE 60 7.60 


FAMILY INCOME OR SINGLE PAYMENT BENE- 
FIT—MONTHLY INCOME $100 FROM INSURED’S 


DEATH TO OCT. 1 ,1978, END OF TERM PERIOD 


20 YEARS 79.90 


DISABILITY—WAIVER OF PREMIUMS FOR FAM- 


ILY INCOME OR SINGLE PAYMENT BENEFIT 


20 YEARS 0.60 


+ The premiums for a benefit are payable for the period from the date of issue to the 
policy anniversary nearest the Insured’s birthday at the age stated, or for the number 
of policy years stated, or as otherwise stated, but not beyond the end of the policy month 
in which the Insured’s death occurs 

[Company Signature } 


[The italicized words above are found on the policy form. The boldfaced words above _ 
are inserted by typewriter—Ed. ] 
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\ page in the policy is reserved for “Policy 
Specifications.” On this page we are able to 
show all of the variables and the specifica- 
which apply to a particular policy 
Thus, with one policy form we can issue any 


tions 


of a variety of life plans, either limited or 
whole life, and any additional benefit provi 
This is our “Policy Specifica- 


sion, how 


tions” page appears 


The insured’s name, the policy number, 
amount and visible through an 
opening in the first page. No other identifi- 
cation or entry is required on any other 


form of benefit with the 


date are 


page or issued 


policy 


This “Schedule of Benefits” sets forth for 
the policyholder in clear tabular form all the 
insurance benefits included with the policy, 
the period for which the premium is payable 
and the amount of premium applicable to 
each benefit. The clarity of this tabulation 
is far beyond the statutory plan description 
required on the first page and filing back 


Our new “Signature Series” policies were 
designed for preparation by electronic ma- 
chines. This explains the absolute necessity 
“Policy 


reason 


for containing all variables on our 
Specifications” page. It is also the 
for the need to maintain uniformity and to 
eliminate all endorsements, special handling 
or other individual 
state, agency, premium except 
those which can be handled by an appro- 
priate code and its corresponding variable 


treatment whether by 


class, etc 


reproduced on page three 


One device for simplification is to include 
tables of values for a block of ages, from 
which the determines the policy 
value by reference to his age at the date of 


insured 


Generally, three blocks are enough 
for each plan. This is a very useful device, 
although not a new one. It reduces the 
opportunity for including incorrect values, 
it eliminates the individual 
form for each age, and thus simplifies the 
issue procedure. 


issue, 


selection of an 


The appropriate use of alternate or con- 
ditional language helps to reduce the variety 
of forms which seems to have been required. 
have been 
made to the use of conditional language and 


For several years, objections 
the use of alternate provisions from which 
the policyholder must decide whether the 
provision is applicable to him. Where the 
conditions or alternates are so complicated 
as to confuse the policyholder, they ought 
Where the 
clear and simply stated, there may be ad- 
vantages in including them even though they 
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to be avoided. conditions are 


are not applicable in a particular case, For 
example, here is a provision which generally 
has been in policies for years, to which no 
objection has been made—the statement that 
the values shown apply at the end of the 
policy years only if premiums are paid to 
the end of the policy year and only if there 
is no indebtedness, no dividend, etc. Here 
the policyholder must determine for himself 
whether the full value shown applies to him. 
Similarly, there has been no particular ob- 
jection to showing a variety of cash and 
other values for a complete block of several 
ages, leaving the policyholder to determine 
which of those values applies in his case. 
Chen, too, some provisions required by stat- 
ute include alternate or conditional language. 
The incontestable provision required by most 
statutes refers to any disability or accidental 
death benefit, and this expression appears in 
the policy whether either of these benefits 
is issued with the policy. 


Heretofore, we have issued two forms for 
most plans—one for standard risks including 
both extended term and paid-up insurance 
“special premium 
class” risks excluding the extended term in- 
surance provision, We now use the alternate 
clearly 


provisions, and one for 


labeling each 
policy on the “Policy Specifications” page as 


language device by 


being issued in a “standard premium class” 


or in a “special premium class.” The non 
forfeiture provisions show clearly that the 
extended term insurance is not available if 
the policy is in a “special premium class.” This 
not only saves a complete set of policy forms 
for the “special premium class” risks, but 
makes it to replace the 

with a different 


also 
policy 


unnecessary 


form when the risk 


is changed from special premium class to 


standard, or vice versa in case of reinstate- 


ment. 


Another device, incorporation by refer- 
ence, makes it unnecessary to repeat all of 
the state variations in the supplementary or 
additional benefit provisions for level term 
insurance, family income and other benefits. 
The general form of additional benefit pro- 
visions now includes this paragraph: 


“Incontestability, Self Destruction 


“As applied to this Provision, the periods 
stated in the Incontestability and Self De- 
struction provisions of the policy shall be 
measured from the this 
Provision.” 


date of issue of 


In this way, the same additional benefit 
form may be issued with any policy despite 
state variations which require different in- 
contestable and self-destruction provisions. 
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Simplification and Sales 


Hancock expect that the 
use of fewer words and simpler language 
will We that most 
policyholders who do read insurance policies, 


John does not 


rocket sales, realize 
read them only after they have paid for and 
received the policy We do hope that our 
effort toward will help to 


make the life insurance policy a con- 


simplification 
less 
spicuous target for the criticisms of 
plexity unintelligibility, 


com- 
None of us 
policy in the classi- 
Justice Buller in an 
Justice Buller said that 
the courts had always considered the policy 
“absurd 


and 
want the life insurance 
fieation described by 
old English case.* 
incoherent 


of insurance as an and 


instrument.” 


Simplification and Litigation 


We do not expect that even the ultimate 
simplification or plainness of language will 
eliminate differences of 
them to the 
Frankfurter 


opinion, or the 
carrying of courts for deter- 
mination. said, 
“the 


Statute are 


Justice 
that 
plain, 
pernicious Over 
lhe facts of a particular case 
if the mingled 
induce people to take into court the simplest, 
most 


once 


notion because the words of a 
its meaning is also plain 
is merely simplification.” 
(especially 
with money) 


facts are may 


direct and unequivocal statement of 


the English language 


lan- 
seen in the following interest- 
The brought to 
whether the should 
the death of the in- 


Che apparent futility of plain policy 
guage may be 
ing Ohio case.” question 


court was beneficiary 


recover “by reason of 
The policy 
stipulated that the benefit would be payable 
only if death occurred within 90 days after 
the accident Both and the court 
agreed that the policy clear on this 
point. All agreed that an accident occurred 
on October 4, that the insured died the 
following January 4 and that his death oc- 
result of the accident, It was 
also clear and it was agreed that the insured 
died two days after the 90-day 
pired., 


sured occurring by accident.” 


parties 


Was 


curred as a 


peri xl ex- 


With these undisputed facts to work with, 
the court said 


right in 
under this 
Apparently 

the ninety days was put in as simply bearing 


“We do not see any justice or 
that 


should not 


the claim the beneficiary 


policy recover 


§ Brough v. Whitmore, 1791, 4 Term R. 206 
U.S. v. Monia et al., 317 U. S. 424, 431 (1943) 


Policy Simplification 


upon the question apparently as to whether 
or not the death could result from the acci- 
dent, It means, in effect, that death must 
within a time after the 
accident, perhaps in order to be traceable to 
the accident, but if traceable to the accident 
and the policy was in full force and effect 
when the accident happened, and the insured 
was in good standing, then if the occurring 
accident resulted in death, within such a 
lead one to believe that the 


occur reasonable 


time as would 
death was occasioned by the accident, there 
is no reason why the party should not recover 


“It is argued that the policy in stating a 
time of that kind is contrary to public pol- 
icy, because it might induce 
hasten death if it did not occur quick enough 
to bring it within the clause provided for 
in the policy. 


persons to 


We are not prepared to say 
this is not, but we think 
substantial 
the policy. 


true or 
this 


whether 


there has been in case a 


compliance with the terms of 


he party apparently died as soon as he 
could, and as the accident happened and the 
death resulted from it and the premium was 
paid to provide for just such a contingency 
think there is no 
the plaintiff should not be en- 


titled to recover.” 


as arose in this case, we 


reason why 


Can we assume from this example that 


it makes little difference what the policy 


says? Fortunately, decisions like this are 


rare 


Meaning of Form Simplification 
What does tl 


forms mean to the life insurance industry? 
John Hancock made these significant reduc 
tions in numbers of different forms: 


simplification of policy 


Number of Forms 

Type Present 
Policy forms 465 29 
Additional Benefit forms 95 18 
Application forms 45 6 


Previous 


(75 eliminated) 
(2,000 eliminated )* 


Endorsements 

\ddressograph plates 
152 printed pages as back- 
ings to another printed page of the policy) 


*(replaced by 


Printing costs, space required for stock- 


ing supplies, and time to assemble and issue 
the policies are all savings; and the 


’ 


com- 
pany’s records and supply requisitions are 
simplified 

1° Jankoskis v. New York Central Railroad 
Mutual Relief Association, 6 Ohio Law Abst. 72, 
(Ohio App., 8th Dist., Cuyahoga County, 1928). 
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The benefits of a simplification program 
like ours flow to the policyholders, the state 
insurance departments and to the company. 
The insured and beneficiary find that (1) 
the policy is easier to read and to understand; 
(2) the policy does not have to be sent to 
the company for change of ownership or 
beneficiary, premium policy 
loans or for payment of the insurance bene- 
fit at the insured’s death. 


for cash or 


More Simplification Possible 


What is ahead of us in this area of form 
drafting and insurance department review? 
We know we have not developed the ulti- 
mate in policy language or forms. We claim 
only to have taken a step in the right direc- 
tion and suggest there is still much to do. 

Picture the insurance departments all re- 
viewing thousands of forms submitted for 
approval every year by hundreds of com- 
This burden will become heavier 
as the number of companies and the num- 
ber of new types of 
The simplification of forms and the reduc- 
tion in number of forms offer one way to 
bring some relief to the insurance depart- 
Are there other ways to bring relief 
to the insurance departments and the com- 


panies. 


coverages increases. 


ments 


panies which also would be advantageous to 

the public? 
Article 2 of 

tional 


the Na- 


Commis- 


the Constitution of 
Association of Insurance 
sioners states: “The object of this Associa- 


tion shall be to promote uniformity in 


HIGH COST OF TAX COMPLIANCE 


Che cost ot complying fed 
eral, state and local tax authorities is 
high and is expected to go even 
higher. So says the National Indus- 
trial Conference Board as the result 
of a recent 222 manufactur- 


with 


survey of 2 


ing concerns, 


In conducting the survey, the NICB 
the the 
cost of keeping records and preparing, 
filing and contesting federal, state and 
local tax returns of all types in 1958. 
\mong the 127 firms which submitted 


asked companies to estimate 


data permitting these costs to be com- 
puted in relation to their total tax bill, 
46 reported that the cost of compli- 
ance last year amounted to between 
1 per cent and 2 per cent of their total 
tax. Another 40 companies placed the 
cost at 3 per their 
total tax bill. that 


cent or more of 
The NICB 


says 


legislation affecting insurance, to encourage 
uniformity in departmental rulings under the 
insurance laws of the several states ‘3 
Possibly, the objective of the NAIC ex- 
pressed in Article 2 of its constitution could 
be given impetus if the Life Insurance 
Association of America and the American 
Life Convention were asked to cooperate 
with the NAIC in studying the problem 
and to suggest a solution. 


The adoption of, and adherence to, uni- 
form standard provisions in the various 
jurisdictions would not only facilitate the 
preparation and filing of policy forms by 
the insurance companies, but would also 
facilitate the work of the various insurance 
departments in reviewing them. One of the 
standard uniform provisions could very well 
be that the policy forms adhere to the lan- 
guage of the uniform provisions in order 
to reduce the opportunity for different in- 
terpretations of which are in- 
tended to provide the same benefits but are 
independently written. In other words, this 
would have the effect of encouraging “uni- 
formity in departmental rulings under the 
insurance laws of the several with 
respect to the policies” as the constitution 
states one of the objectives of the NAIC to 
be. The NAIC could step out front quickly 
to attack this problem in the interest of the 
public and the life insurance companies and 
might 
words, 
find it.” 


[The End] 


provisions 


states 


the insurance departments, and we 
again Thomas A, 
“There’s a way to do it better 


hear Edison’s 


these and other related data seem to 
indicate that the cost of tax work is 
proportionately greater for the smaller 
companies. 

Most of the executives who par- 
ticipated in the survey were reported 
to believe that the burden of compli- 
ance with tax laws and regulations 
could be considerably reduced. The 
most frequently offered suggestion to 
bring this about was the establishment 
of uniform tax regulations among the 
various taxing authorities. Uniformity 
was especially called for in the defini- 
tion of taxable income, the allocation 
of taxable income and taxable trans- 

the various taxing 
the tax forms to be 


actions among 


bodies and in 

filed. 
However, the NICB reports, most 

firms dispaired of immediate relief. 
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The Future 


of Workmen’s Compensation 


By CHARLES P. SCULLY 


This article points out that there should 
be a greater effort made to integrate 
workmen’s compensation programs with 
other programs of like nature. Work- 
men’s compensation and health and 
welfare programs should be employer 
financed, says the author, and nonoccu- 
pational disability programs should be 
employee financed. Mr. Scully ts a San 
Francisco attorney and a member of the 
Workmen's Compensation and Employ- 
ers’ Liability Insurance Law Committee 
of the Section of Insurance, Negligence 
and Compensation Law of the American 
Bar Association. The views expressed 
in this article are the author's personal 
views and do not reflect the viewpoint 
of those whom he might represent from 
time to time. 

This article was presented before the 
ABA section in its recent meeting in 
Miami, Florida 


N MY OPINION, the future of work- 

men’s compensation can be reasonably 
projected only to the extent that there is 
some basic agreement upon the nature and 
purpose of the program. view it 
merely as insurance, providing a partial re- 
placement for lost income; others consider 
it part of a broad social program in the public 
interest. Certainly, attitudes expressed from 
such divergent viewpoints as to what the 
future should be will produce quite varying 
objectives. I personally hold neither of these 
viewpoints and, accordingly, my thoughts 
will undoubtedly be colored by 


Some 


also what 


I believe to be the proper construction of 


the program, namely, the primary respon- 
sibility of industry adequately to protect and 
preserve those industrially injured. This is 
not to say the program is incapable of being 
integrated or aligned with insurance and 
this is done it 
must be recognized and admitted to be such 


a combination. 


social programs, but when 


Workmen’s Compensation 


It is evident that the degree to which any 
one of these conflicting theories prevails will 
color the future of workmen’s compensation. 


State v. Federal 


Currently, warm debate surrounds the 
question of whether the program should be 
tate or federally sponsored and adminis- 
tered. Adherents of the insurance concept 
proclaim their historic chant of states’ rights 
and shout Adher- 
ents of the social program viewpoint, how- 
ever, state that only through a uniform 
program can the rights of all be 
adequately protected. 


fears of total socialism. 


national 


I believe the proper objective is somewhat 
between the two. From what I shall discuss 
later as to the process and procedure of 
prompt payment and determination of lia- 
bility, I believe administration should be 
at the state level because, on the whole, this 
is best for both the employer and the em- 
ployee. However, because the facts disclose 
that generally the states have failed to pro- 
vide even minimum protection to the indus- 
trially injured, I should be 
federal standards on at least coverage and 
benefits. If an individual is industrially in- 
jured, it is immaterial whether the occupa- 
tion was normal or 


believe there 


extra hazardous, and 
certainly it should be immaterial whether it 
was caused by industrial “accident” or “dis- 
ease.” Furthermore, whether the injured 
workman is in New York, Wyoming, Texas 
or California, the benefit level should be at 
least a minimum payment which affords him 
a fixed percentage of his average weekly 
wages, preferably at least two thirds of his 
gross pay. These standards, however, will 
be meaningless unless they also insure com- 
plete compliance by threatening loss of tax 
credit or similar penalties promptly en- 
forced, in case of violation. . 


I believe that if the “insurance adherents” 
currently prevail, they will compel supple- 
mentation of benefits through private nego- 
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tiations in collective bargaining with all of 
its resultant complications and complexities. 
This conjecture is not purely hypothetical 
since supplemental unemployment benefits 
have been the natural results of opposition 
to normal liberalization of the basic unem- 
ployment insurance programs by the dominant 
employer 
“immediate” 
“social adherents” prevail, there will most 
likely be prolonged and 
perhaps reductions in certain more liberal 
state programs as part of the implementa- 
tion of a national uniform system. 


concerned 
If the 


interests — shortsightedly 


with low-cost concepts. 


resulting delays, 


Processing and Procedures 


With certain exceptions, most states have 
either no reporting procedures concerning 
the prompt and complete furnishing of benefits 

both monetary and medical—in industrial 
least, rather in- 
ones It is shocking to note the 
total medical 
a long duration and no mone- 
benefits, or only minimum monetary 
benefits, are provided while lengthy 
tion ensues 


accidents or, to say the 
effective 
instances when attention is 
withheld for 
tary 
litiga- 
In addition, both medical and 
monetary compensation are not inirequently 
curtailed, presumably not to a small degree, 
“house” mini 
‘horough reporting procedures 
would reduce these frequent abuses, particu- 
larly if 


doctor's cle sire to 


due to a 
mize liability 


the unreasonable failure-to-provide 
provisions of most state statutes were prop- 
erly rather than being totally 
ignored in most proper cases. Furthermore, 
the gains derived from prompt and effective 
medical furnished 


enforced 


care will, in many in- 
stances, far outweigh the permanent impair- 
ment incurred or increased because treatment 
was unreasonably withheld. Procrastination 
by repeated medical “examinations” to avoid 
treatment will, in frequent instances, result 
in an insignificant advantage compared with 
that of effective therapeutic treatment and 
elimination of disability. In addition, the 
exceedingly 
and, in disputed cases, the litigation is be- 


technical as that of the Ro- 


processing ol claims is slow 
coming as 


man forum. 


Insurance adherents oppose reporting as 
being useless paper work which increases the 
cost of administration without any particular 
benefit to anyone; contend that most claims 
are paid rapidly and that, in any event, it 
is impossible to reduce the time lag much 
below and, with respect to 
litigation and appeals, argue, not only for 
the repeal of any liberal 
struction, but also urge the requirement that 
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three weeks; 


concept of con- 


the injured workman have full burden of 
proof as a plaintiff in a totally adversary 
proceeding, while they insist on rigid for- 
mality and complete abolition of the use 
of any hearsay evidence. 


In this area, I find myself in substantial 
agreement with the so-called social adher- 
ents. While it is true that for purposes 
of compiling safety statistics, reports are 
currently filed with many states of all in- 
dustrial injuries. Generally, such reports are 
confidential and the purpose of their filing 
is in no way related to the workmen’s com- 
pensation portion of the program. In my 
view—certainly in any case where an injury 
results in a disability with a resulting loss 
of time from work, regardless of how brief 
it may be—I believe the employer should 
be required to report this to the appropriate 
agency, not only in order that it can assure 
the full protection of the law to the injured 
workman, but also that this will be followed 
up with appropriate supplemental filings in- 
dicating the type of protection being af- 
forded and the fact that the full protection 
provided. With respect to the 
delay in claims, it appears to me indefen- 
sible that in a jet age such as that in which 
we now live, in which an individual can 
go around the world in a matter of hours, 
it can be complacently stated that an in- 
jured workman, who admittedly is entitled 
to benefits, 
first 


has been 


cannot anticipate receiving his 

and prompt, medical 
until at three have 
gone by from the date of the injury. Un- 
fortunately, it is in this area that the pro- 
gram is currently falling down in practically 
all jurisdictions and the primary purpose of 
the program is being defeated, namely, the 
prompt providing of benefits to those who 
are industrially injured. 


check effective 


treatment least weeks 


More adequate attention must be imme- 
diately devoted to means and methods of 
this time lag, and the failure 
to correct it will undoubtedly result in the 


eliminating 


necessity of insisting that substantial penal 
ties be imposed upon tardily provided pro 
tection on the theory that benefits improperly 
effect, 


benefits when they are most needed. 


postponed constitute, in denial of 


With respect to the litigation of disputed 
cases, as I noted at the outset, I am in total 
disagreement with the concept that this is 
an insurance program. There is, in my opin- 
ion, nothing adversary in the nature of the 
individual incurs a dis 
ability every inference should be in _ his 
favor—if the fundamental purposes of the 


system and if an 
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program are to be realized. This does not 
mean that the employer is precluded from 
submitting evidence to establish that either 
the incident did not occur in the course of 
employment or did not arise out of the 
employment; however, the incident having 
occurred, it would appear that for all prac- 
tical purposes it should rest with the em- 
ployer to assume the burden of going forward 
with the evidence if he that no 
liability exists 


believes 


By nature, lawyers are advocates and, as 
a result, frequently look for a cause to con- 
tend for rather 
Basically, the workmen’s compensation pro- 


than a case to resolve. 
grams were intended to forego this jousting 
and, instead, to settle summarily the rights 
of the injured workmen. The legal profes- 
i opinion, gains little and loses 
much if it insists on intruding the concept 


s10n, In My 


of controversy for the sake of pure profes 
sional dexterity rather informal 
prompt determination of a basically simple 
issue. If nature of the 


than the 


the nonadversary 
proceedings is realized, then I believe, that 
even as lawyers, we can adequately justify 
the opposition to lengthy investigations, con 
stant harassment, repeated continuances of 
hearings, extensive cross-examinations of 
parties and witnesses, in favor of a prompt, 
and informal administrative hearing 


return to the 


speedy 
and determination. Unless the 
administrative determina- 
believe that and 


foster the neces- 


informal, speedy 


tion is realized, | more 
more our profession will 
sity of civil litigation with a choice of in- 
dependent against employers with 
a substantially higher exposure to the amount 


of liability. 


action 


to espouse the abolition of this now 


it by indirection 


Coverage 


With respect to the question of coverage, 
I do not believe there is too mach difference 
of opinion as to the desirability of maximum 
coverage of all types of employment insofar 
as the three divergent viewpoints are con 
cerned, although admittedly there are many 
states with rigidly limited coverage in this 
regard. I believe, however, there is general 
concurrence that this 
one of the widest 


coverage 


is a substantial difference of opinion as to 
that 
incident occurs in such employment. 


when an 
The 
insurance adherents would tend to restrict 
liability to accidental injuries arising solely, 
directly and immediately out of, and in the 


the application of coverage 


Workmen’s Compensation 


It, in such instance, is far better 
fairly 
well-established system rather than to throttle 


should be 
However, I do believe there 


course of, the employment and compensable 
solely and exclusively to the extent of the 
established factor of provable wage loss. 
However, in the question of special funds, 
if discussed from the viewpoint of the insur- 
ance adherents, there is substantial divergence 
of opinion with respect to the treatment of 
pre-existing diseases, congenital conditions 
and asymptomatic conditions. 


The social adherents, on the other hand, 
are inclined to extensive, multiple, special 
funds involving all pre-existing conditions, 
congenital or otherwise. 


To my way of thinking, the niceties of 
idiopathic seizures, normal body movements, 
coming and going rules, or previously ex- 
isting conditions, are no justification for 
denial of liability. The employer takes the 
employee as he finds him and if the incident 
occurred in the employment and caused or 
contributed to the disability, the liability 
should be imposed upon such employer—re- 
gardless of any pre-existing nondtsabling 
latent condition or the cause leading up to 
the incident itself—to the extent of the re- 
sultant disability. That this 
not startling is to be noted from the several 
recommendations, 


suggestion 1s 


made in the so-called nu- 
clear exposure cases, that the liability be on 
the last employer. 


If there are to be special funds, then | 
that such funds should be created 
and financed not exclusively with the pur- 
pose of benefits in mind but rather with the 
over-all problem of placement of the handi- 
capped in employment, rehabilitation of the 
injured and disabled, and over-all integration 


believe 


of such special funds, unemployment insur- 
ance programs, sickness and accident programs, 
and publicly supported public welfare pro- 
grams under whatever 
desire to call them 


name you may 


If such is done, there will be a true in- 
tegration and combination of the various 
programs with the elimination of duplication 
and overlapping. 


made brief reference to nuclear 
exposure, but in my mind there is no reason 
why this should not be treated like all other 
occupational diseases and liability imposed 
upon industry if the employment caused or 
contributed to the disability. In respect to 
any occupational statute of 
limitations which may exist should be limited 
to commence f date of the 


| have 


disease, any 


from the com- 
mencement of the disability or when it was 
first known to the individual that the dis- 
ability was caused or contributed to by his 
employment. 
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Medical Care 


Uniquely enough, the insurance adherents, 
although championing the cause of states’ 
rights, free enterprise and freedom from 
socialization, vigorously oppose the concept 
of freedom of choice of doctor by the in- 
jured employees. While the justification of 
this position is supported by numerous and 
varied contentions—such as, the employer 
can select more adequate and competent 
medical treatment and can prevent malinger- 
ing as well as the exposure of the injured 
workman to medical knowledge of his con- 
dition which might have an adverse effect 
upon his mental attitude—the truth of the 
matter is that the underlying objection is 
their concern that a self-selected physician 
will be more expensive claim-wise and will 
be less inclined to give medical reports 
indicating what the employer would like the 
individual’s condition to be rather than 
what it is. 

In this respect, I concur generally with 
the viewpoint of the so-called social adher- 
ents since I believe the substantial number 


of existing health and welfare programs 
demonstrates that the individual who is 
disabled is as anxious as anyone else to 


select the most competent advice and that 
the medical profession has shown, on the 
whole, that it is concerned with the carrying 
out of its professional obligations and not 
with the unethical projection of excessive 
durations of disability for the purpose of 
earning additional fees or improperly ob- 
taining a higher award for the injured 
person. 

Unless this is done, then certainly there 
will develop governmentally created panels 
of experts from which the employee may 
select, which, in the long run, I believe will 
not be as satisfactory to any of the parties 
involved in the matter. 

Important as the problem of confidential 
relationship of physician and patient may 
be, from the standpoint of the democratic 
principle of freedom of choice, certainly 
there is absolutely no justification for the 
imposition of artificial statutes of limitation 
on the admitted need for additional medical 
treatment to cure or relieve industrial dis- 
ability. The longer the disability, the greater 
is the need to provide medical care. With 
the upcoming era of new nuclear diseases, 
with perhaps long-delayed initial points of 
manifestation of disability, the greater is the 
necessity for insuring that the essential 
medical treatment and care will be provided 
forthwith. If the condition is industrially 
created, there is absolutely no justification 
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for denial of treatment solely because of 


the passage of time. 


Monetary Benefits 


As a rule, the level of benefits found in the 
states throughout the nation is woefully 
inadequate to maintain an injured workman 
when he is disabled. The factors of artifi- 
cially created statutory maximums result in 
substantial discrimination between workers 
in various wage brackets. While it is true 
that the subject is basically one of eco- 
nomics, as contended by the insurance ad- 
herents, there is absolutely no justification 
for industry to refuse to 
sponsibility and provide a 
amount. 


accept its re- 
decent benefit 


I believe that this can be reached by 
statutory provisions geared to a percentage 
of wage loss—approximating two-thirds— 
and escalator provisions geared to increased 
cost of living so that the passage of time or 
change in circumstances will not in itself 
defeat the very purpose of the program. If 
any maximum ceiling is to be inserted, it 
should be one sufficiently high so that the 
average worker, as well as the majority of 
the workers, receive their appropriate per- 
centage payments. 


Unfortunately, while many states strive, 
although somewhat ineffectively, to com- 
pensate the injured employee when indus- 
trially disabled, they appear to hope he will 
shortly become a “death statistic” since 
they fail woefully to provide any adequate 
death or burial benefits. It appears incon- 
gruous to me that in many instances the 
survivors of a killed worker are treated less 
fairly than the dependents of an impaired 
worker. Certainly it is the duty and obliga- 
tion of industry to insure that the dependents 
of a worker killed in employment should be 
afforded, at least the necessary means of 
continuing to provide the basic necessities 
during the remainder of their continued de- 
pendency, in spite of his removal from this 
mortal sphere. Oddly enough, in many 
states it is far less expensive for the bread- 
winner to die than to receive any substantial 
industrial disability, as far as the workmen’s 
compensation program is concerned. This 
is unconscionable. Furthermore, if death is 
industrially caused, there is no justification 
for any artificial statutes of limitations, 
limited to the date of injury as distinct from 
the date of death industrially caused. 


Finally, in many cases of permanent dis- 
ability the insurance adherents are obsessed 
with the concept of reimbursement of wage 
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loss as opposed to impairment to compete in 
the labor market. The two are basically 
different and should be so treated. 


Independent Suits 


Independent suits fall into two basic classi- 
fications; first, actions involving suits against 
third parties and second, actions involving 
suits against the employer or his 
sentative. 


repre- 


With respect to suits against third parties, 
I do not believe that there are substantially 
divergent viewpoints in this regard. It is to 
be stressed, however, that the practice pre 
vailing in the more liberal must be 
incorporated in the remaining states whereby 
the individual will be charged in the work- 
men’s compensation proceeding only with 


states 


the amount of money actually received by 
him, excluding all costs of suit, attorneys’ 


fees, etc. 


With respect to suits against employers 
or their representatives, the social adherents 
contend that the inadequacy of the 
program currently in existence necessitates 
and demands the right of independent suit. 
I am inclined to concur with the view of 
the insurance adherents, that such suits 
should be prohibited, provided that there 
are adequate and effective serious and willful 
misconduct provisions permitting the in 
jured workman to collect directly from his 
employer supplemental amounts not to ex 
ceed the additional amount equal to the total 
amount benefits available to 
This, on the one hand, 
workmen’s 


basic 


him 
will retain all of the 
compensation aspects in the 
same forum while, on the other hand, urging 
the employer to encourage and follow all 
safety 


of basic 


practices in order to minimize ex 
posures to industrial injuries. 


Insurance Rates 


At the present time, frequently the cost 
of the program is geared to the payment 
[ premium sufficient to retain the least 
competent competitor in the business. Re- 
ferring to my particular state of Califor- 
nia, a loading factor of 38.35 per cent is a 
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permitted inclusion in the premium charged 
to the employer. Needless to say, in my 
Opinion, this is unconscionable and must be 
corrected. While | am not a proponent of 
state monopoly programs and believe that 
the employer should be permitted to obtain 
his protection either by self-insurance or by 
choice from competing entities, on the other 
hand, I do not see how you can justify, 
under theory, the concept of a 
premium schedule aimed at continuing in 
business the most incompetent entity. If it 
is to be competitive, it should be competitive 
in the real free-enterprise sense and if this 
is done, there must be a substantial reduc- 
tion in the premiums under the 
existing system and the incompetent car 


such a 


cost ot 


riers must be removed from the market 
place. 
Conclusion 

As I said at the outset, the future ot 


workmen’s compensation must be viewed 
from a posture of program or an in- 
tegration of many. I have attempted to 
view its future from the standpoint of a 


single program, but I 
1] 


one 


personally believe it 
ultimately be integrated with all. I be- 
lieve the basic program must be liberalized 
within its format, as I see it, and at the 
same time must be integrated with all the 
others so that a complete and most effective 
utilization of it and all of them will redound 
to the credit of each. I believe that we must 
provide maximum protection to the in- 
dustrially injured under the workmen’s 
compensation program; establish and in- 
tegrate nonoccupational disability programs 
with sickness and accident, welfare, needy aid 
and rehabilitation programs. Then the claims 
of duplication, overlapping and internal dis- 
tortion will be removed. Personally, I be- 
that nonoccupational disability pro- 
grams should be employee financed; that 
workmen’s compensation and health and 
welfare programs should be employer financed ; 
and that special funds, whether dealing with 
congenital deformities, placement or rehabilita- 
tion, should be governmentally financed. With 


Wi 


lieve 


UNION RESPONSIBILITIES UNDER LAW 


Roscoe Pound, dean emeritus of the 
Harvard Law School, has completed a 
study called Labor Unions and the Con- 
cept of Public Service, published by the 


American Enterprise Association in Wash- 


Workmen’s Compensation 


this, there will be a complete program, a 
self-supporting program and an effective 
one, [The End] 
ington. He calls for fitting unions “into 
the legal, social and economic system 


of the era” in which we live, and he stresses 
the public responsibility of both labor 
and management 
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The author is assistant secretary of Liberty Mutual 
Insurance Company, and this article is based on a paper 
he presented at the 1959 House Counsel Institute at the 


University of Wisconsin. 


The Accident Versus the Occurrence 


F THE QUESTION were posed—‘How 

broad should standard liability insurance 
coverage be?”—a person who had not given 
it much thought might expect that the re- 
plies would be poles apart, depending on who 
answered it. He might expect the insurance 
buyer to answer “As broad as possible” and 
the insurance seller to answer “No broader 
than we have to make it.” His conclusion 
regarding the scope of coverage desired by 
each group might be correct, except for the 
fact that coverage and cost go hand-in-hand. 
Jecausé they do, it would not be selfserving 
for either the public or the insurance in- 
dustry to take these positions. 


Coverage 


Standard coverage is the basic package of 
insurance which almost all purchasers get. 
It is expected that supplemental protection 
will be required by certain policyholders, 
and perhaps less than standard protection 
by others. The price may be adjusted to fit 
these changes, but by its very nature, stand- 
ard coverage will cove: less than the com- 
plete liability of the person insured. I point 
this out now in order to make it clear that 
I will be talking about patterns of insurance 
coverage for general purchase, not the full 
protection which a particular insurance pur- 
chaser may require to adequately cover all 
his legitimate insurance needs, and not the 
maximum scope of coverage which insurers 
are willing to provide for a particular policy- 
holder after a careful evaluation of his indi- 
vidual insurance problem. Standard coverage 
is made up of these hazards which are shared 
by the majority of purchasers. 


If coverage is priced properly, the in- 
surance company is better off to give broad 
protection as opposed to narrow, The pre- 
mium writings will be larger and overhead 
supported more easily, and the future stat- 
ure of the insurer and the insurance industry 
generally will be advanced if they sell a 
product which adequately meets the public 
need. Everytime a policy fails to cover a 
loss for which the policyholder needs pro- 
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tection, it is poor public relations for the 
insurance industry. Therefore, insurance 
companies have the incentive to try to 
draft standard policies that give as much 
protection as can prudently be given at a 
price the policyholder will be willing to pay. 
There are a few areas of hazard that are 
so treacherous they can’t be made an auto- 
matic part of a standard coverage, but must 
be dealt with on a case basis after careful 
evaluation of what is involved and who is 
seeking the protection, Insurance companies 
share the buyer’s desire for clearly drawn 
lines of demarcation between coverage and 
no coverage. Good fences make good neigh- 
bors, and clear-cut policy provisions make 
for a happy policyholder-insurer relation- 
ship. Also, it’s the only way insurers can 
stay solvent—to know exactly what their 
obligations are when they set the price. I 
believe that basically, thinking buyers and 
thinking sellers of insurance have the same 
objective in establishing the scope of cover- 
age under a standard liability insurance 
contract. 


In my view, there are only three justifica- 
tions for an exclusion in a standard policy. 
They are: 

(1) to avoid overlap with another type of 
insurance and define the coverage—in other 
words, to exclude that which should be in- 
sured through some other channel, and 
establish a clear-cut area of applicability; 

(2) to 
everyone 


avoid loading up the rate for 
to take care of some substantial 
hazard which only exists for a few—in other 
words, fairness to the majority requires that 
the minority who have significant special 
hazards buy protection therefor over and 
above the standard package of insurance; 
and 


(3) to avoid the uninsurable or 
sively expensive hazard 


exces- 
either because it 
would be against public policy to insure it 
or because the hazard is so unpredictable or 
severe as to preclude automatic treatment. The 
objective is not necessarily to make all needed 
coverage standard. A hazard may be ex- 
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Concept 


By GILBERT L. BEAN 


cluded basically to make it necessary to 
specifically request the coverage and thus 
bring a questionable hazard to light so in- 
surability and pricing can be determined for 
the particular buyer. Only in this way can 
pricing be fair to all buyers. 


Liability Insurance 


Liability insurance contracts agree to pay 
damages for which the insurance buyer may 
be held degally liable because of bodily in- 
jury or property damage to others. The 
particular limitation of our liability insur- 
ance policies which I will discuss is that 
which limits coverage to such bodily injury 
or property damage which is “caused by 
accident.” This “caused by accident” limita- 
tion is not shown as an exclusion in the 
insurance policies, but rather as a limitation 
of the insuring agreement. Nevertheless, 
the effect is the same and the justification 
for the limitation should be examined. 

The effect of these words, “caused by ac- 
cident,” on liability insurance coverage has 
been changed substantially by court deci- 
sions since the 1930’s. If I were a member 
of your profession I might use my time to 
trace, case by case, the evolution of the 
meaning of “caused by accident” from its 
original adoption to the present time, as 
brought about by these decisions. In doing 
so I would probably be reviewing territory 
familiar to many of you, and my time would 
run out very fast. I could not possibly cover 
the ground I want to cover. Instead, I 
have decided to discuss the theory behind 
these three little words, the troubles which 
have beset them, the inadequacy of any 
substitute we have yet found, the changes 
we have felt to be advisable in our policies in 
view of present interpretation of “caused by 
accident” by the courts and why we have 
hesitated to abandon the phrase. 


I have participated in the committee work 
at the Insurance Bureau which has tried 
to keep liability insurance on an even keel 
despite these changes in interpretation, and 
I can say that there is far from unanimity 


Accident v. Occurrence 


as to what a satisfactory solution should be. 
I can only outline the problem to you as I 
see it, and express some opinions which are 
shared by many of my insurance colleagues. 


Use of ‘Caused by Accident” 


Which of the three reasons for exclusions, 
which I have advanced as the only legiti- 
mate ones, was responsible for the decision 
to limit liability coverage to injury or dam- 
age “caused by accident”? Let us explore 
the whys and wherefores of the use of these 
words and see whether they are better in or 
out of today’s policy contracts. 

The words “caused by accident” were 
very carefully chosen when standard lia- 
bility insurance policies were first developed 
in the 1930’s. The phrase was intended to 
serve several purposes. 

(1) The first purpose of the phrase was 
to have coverage actuated by an identifiable 
event which is sudden, detrimental and fixed 
in time and place, rather than to apply to 
the less clear-cut gradual injury or damage 
which may emerge over an uncertain period 
of time and in an uncertain area. The accident 
limitation was intended to carve out an 
easily identifiable area for coverage. 


(2) The second purpose of the phrase 
was to eliminate coverage for intentional in- 
jury or damage, or expected harm from de- 
liberate acts. No one could quarrel with this 
objective, I guess. If you don’t go around 
intentionally hurting others, you don’t want 
to be charged a premium to help pay claims 
against the person who does. 


(3) The third purpose of “caused by ac- 
cident” was to provide a recognizable unit 
for the purpose of handling the mechanics of 
the insurance—the notice and cooperation 
requirements, the territorial and policy-period 
provisions and the application of policy limits. 
In its application to limits of liability, the 
word “accident” is not used as a restriction 
of coverage, but serves to broaden coverage 
by reinstating policy limits again and again 
during the policy period to apply anew to 
each new accident. 

The fact that the “caused by accident” 
coverage did not contemplate coverage for 
gradual injury or damage, in the beginning, 
led some policyholders to request the omis- 
sion of this phrase from their policy. Where 
this was done an exclusion of intentional 
injury or damage was ordinarily introduced 
to preserve the inadvertancy aspect of the 
accident phraseology. To avoid changing 
the mechanics of the policy, some unit had 
to be substituted for the accident unit so 
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that the policy limit would continue to apply 
more than once during a policy year... It 
was intended that the policy apply to all 
damages developing from an accident which 
happens during the policy year, rather than 
to only those damages which fall in that 
period regardless of when the accident oc- 
curs. Liability coverage is tied to the 
time of the injurious happening, not the 
time when each part of the resulting dam- 
ages develops. The word “accident” serves 
this purpose. 


Two principal methods have been used to 
extend the standard liability insurance policy 
to cover the gradual injury or damage. One 
is to define “accident” to include gradual as 
well as sudden injury or damage. The other 
is to substitute the word “occurrence” for 
“accident,” coupled with an exclusion of in- 
tentional injury or damage. 


As early as 1943 an “occurrence” endorse- 
ment was developed for attachment to a 
liability insurance policy, and a wide variety 
of these and “accident defined” 
have been used since for specific 
policyholders. In the mid-1940’s the com- 
prehensive liability policy (the 
familiar CPL policy covering residences and 
personal activities) was drafted without the 
accident limitation, but with an intentional 
acts exclusion. The limit of liability in the 
CPL policy was reactivated for each occur- 
rence. More recently, the family automobile 
policy was developed on the same basis. 


endorse- 
ments 


personal 


These policies deal with personal insurance 
where the hazards and motivations are such 
that coverage of both sudden and gradual 
bodily injury and property damage seems 
feasible. 


But insurance companies hesitated to cover 
the gradual injury or damage on an auto- 
matic when insuring business con- 
cerns. An exception was gradual bodily 
injury caused by an insured’s product when 
products liability insurance was purchased. 
Coverage was afforded for skin irritation 
from cosmetics, typhoid from milk, allergies 
and the like from the beginning of standard 
coverage. But the 
bodily injury caused by a 
operations, and the gradual 
property damage caused by either the in- 
sured’s operations or his product, was in- 
sured only after very careful scrutiny. 

Why did insurance companies want to 
limit standard coverage for business policy- 
holders to sudden accidents? How can this 
be reconciled with the objective I attribute 
to insurers of giving as broad a coverage as 
practicable? Obviously, the policyholder needs 
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gradual 
policyholder’s 


coverage <¢ rf 


coverage ¢ rf 


and should be able to expect protection 
from many types of gradual injuries as well 
as for many types of sudden injuries. The 
same is true for property damage. What 
was it then that the insurance companies 
were afraid of in extending coverage for 
gradual injury and gradual damages? 
Frankly, in regard to bodily injury, I be- 
lieve their concern was not too great. The 
concern in the case of bodily injury was 
more with the complexities of handling the 
coverage. At the time standard liability cov- 
erage was developed, to limit bodily injury 
to accidents was consistent with 
the practice in the workmen’s compensation 
and accident and health fields. Moreover, 
an approach uniform with that felt neces 
sary for property damage would contribute 
to the simplicity and consistency of the policy. 
So the bodily injury coverage, also, was 
made to apply to sudden accidents only. 


coverage 


Property Damage Coverage 


By all odds the greatest concern was in 
the field of property damage. What is be- 
hind this greater concern for property dam- 
age than for bodily injury? It lies in the 
difference in the attitude of our society 
toward injury as compared to damage and 
the resulting moral hazard. 


man has been 
vying with man for the material things of 
this world. Property and property rights 
are fair game over which men have striven 
with one another. It is an accepted principle 
that everyone is entitled to use his talents 
as wisely and as shrewdly as he can, within 
the skeleton of protective laws, to gain for 
himself as 


Down through history, 


large a share of the world’s 
and property rights as his in- 
genuity can manage. After all, all property 
is owned by someone else when we come 


into this world. The idea that one person’s 


property 


gain may be someone else’s loss does not 
shock us, but to gain by someone else’s 
bodily injury, however, does shock us. 


Therefore, the disregard of other people’s 
property is more widespread than the dis- 
Automobile 
operators cannot disregard the safety of prop- 


regard of their personal safety. 


erty on the highway without also hazarding 
people, but men engaged in business opera- 
tions have many such opportunities and, let 
us be frank, temptations. 


So we in the insurance industry who un- 
dertake to insure men’s business establish- 
ments and operations find ourselves covering 
a “legal liability” which has its roots in 
more than simple inadvertancy. Negligence 
or care are matters of degree. Whether a 
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law violation or property damage will ac- 
tually result from an act may be uncertain 
and many times it pays handsomely to take 
the chance. If an insurance carrier is wait- 
ing to protect the businessman from a 
sortie beyond the legal barrier in damaging 
the property of another, the temptation can 
be very strong—when profits from doing so 
are great, or when losses from not doing so 
The social ethic is the only 
deterrant and the social ethic in respect to 
property damage is weak when the insurer, 
only, stands to lose. 


are severe. 


The insurance underwriter, long ago, learned 


that where property damage hazards are 
involved he must be alert and wary. Be- 
cause the world at large takes less pre- 


cautions for property damage, the insurance 
man must take more precautions. There 
is a greater moral hazard here than in the 
case of bodily injury. The history of the 
insurance industry has been one of caution 
in providing protection from property losses 


Gradual Property Damage 


Let me carry this one step further. The 
man with the incentive to damage, or the 
man who risks damaging other people’s 


property for his own advantage is risking 
censure less where he contemplates causing 
gradual damage rather than sudden or vio 
lent damage. Gradual damage 


traced to its source and less likely to attract 


is less easily 


adverse public notice. It can sometimes 
accumulate to severe proportions before it 
Frankly, the insurers would not 
assume these gradual property damage ex 


posures without first seeing what they wer 


is detected. 


getting into in each case. 


Bear in mind that damage from waste 
disposal, smoke, fumes, dust, vibration, radia 
tion and settling due to excavation falls in 


the category of gradual damage. The hazard 
from these sources can be of catastrophic 
proportions for one policyholder, and non 


Che 


more in the 


existent for another 
dustry considered it 
interest to price coverage for such hazards 


separately for each policyholder, than to put 


insurance in 


public 


a uniform loading in the rate for everyone 


who buys standard coverage in order to 


take care of the few who have the exposure 
or who are irresponsible in the way they 
handle these matters. From the insurers’ 
point of view, it was thought to be the only 
prudent way to operate. The limitation of 
standard coverage to sudden accidents made 


possible individual rating of these hazards. 
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\nother area of gradual property damage 
which the insurance industry wished to 
avoid covering by use of the “caused by ac- 
cident” provision is “damage to the pocket- 
book only”—mere financial loss, or loss of 
value without any tangible property being 
physically damaged. There is nothing in 
present policy language to prevent coverage 
for such intangibles if gradual damage is 
brought in. The unqualified word “prop- 
erty” includes property rights and assets, 
both tangible and intangible. If coverage 
for all damage to a person’s pocketbook for 
which an insured could be held legally liable 
were included, standard coverage would insure 
injury to good will, patent infringement, un- 
fair business practices, blockage of access, 
trespass and the like. Moreover, failure of 
a product to perform its intended function, 
without causing any direct damage, may 
cause intangible, gradual property loss, the 
insuring of which would open the way for 
all sorts of worthless products to be placed 
on the market. Present premium charges 
do not contemplate this, and the sudden and 
unintended “accident” re- 
quirement are all that keep such losses out. 


aspects of the 


Admittedly, a patent infringement or tres- 
pass could be accidental, and if so, insurable. 
If not, it falls in the assault 
which it would be against public policy to 


area with 


insure. If protection is purchased, “caused 
by accident” coverage theoretically draws 
the right dividing line Insurance would 


cover if damage was accidental, otherwise 


not. “Occurrence” coverage with an inten- 
tional harm exclusion would also serve if it 
could whether the violation 
of someone’s property right was with intent 
to cause injury or damage. Neither is a 
very satisfactory means of setting the cover- 
age cut-off line, because it is difficult for an 


be determined 


insurance company to establish whether the 
violation was a deliberate one. Once cover- 
age for gradual injury or damage opens the 
door to this sort of claim, insurance com- 
panies are faced with covering cases which 
they have no business insuring because they 


may not be able to prove intent 


l.et’s look at another type of financial loss 
which coverage for gradual property damage 
would bring in—precautionary expenses in- 
curred to prevent injury or damage which 
hasn’t happened. Persons, other than the 
insured, who are obliged to incur such pre- 


ventive expense, have suffered a financial 
loss for which an insured might be held 
legally liable. An example would be the 


cost to airlines of grounding all of one type 
of aircraft because a part used in all such 
had to be faulty. 
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planes been discovered 





The manufacturer of the part might be held 
liable for the loss of revenue and the cost of 
removal, repair or replacement incurred by 
the airlines. Another example would be 
costs incurred by others to get the insured’s 
product off the market because of a fault 
for which the insured was responsible. In 
this case no injury or damage may have 
actually been done by the product which 
was being withdrawn from the market. If 
the cost is incurred by wholesalers or retail- 
ers, they have a legitimate claim against the 
manufacturer. 

Many people in the insurance industry feel 
that the role i 
step in, after precautions to prevent injury 
or damage have failed, and not to pay for 
these precautionary costs in the absence of 
actual injury or damage. They feel that 
the latter is properly a part of the operating 
expense of the insured, not part of casualty 
insurance. 
would 


of insurance in society is to 


Here is another exception that 
have to be made if gradual injury 
and damage were brought within the purvue 


of the standard liability insurance policies. 


Damages Other than Sudden 
and Fixed in Time or Place 


So much for the gradual property damage 
problem. Now let’s take a look at what 
happens to policy limits if bodily injury or 
property damage no longer has to be “caused 
by accident” in the sense of being sudden 
and fixed in time or place. Insurance pre- 
miums contemplate just so many dollars of 
coverage for all damages which flow from 
a particularly injurious event occurring dur- 
ing the policy period, whether that injurious 
event be called an 
rence.” If the 
gradual 
could be exposure to a continuously injurious 


“accident” or an “occur- 
event is permitted to be 
as well as sudden, such an event 


condition extending over a period spanning 
more than one policy year. 

Assume a person is injured or property 
is damaged by exposure to chemical-laden 
smoke which three-year 
In which policy year is the cumu- 
lative injury or damage to be covered—the 
year of first exposure, the year of last ex- 
posure, the year when the effect became 
recognizable or when the cause was identi- 
fied and the claim made? There are dis- 
advantages to each method 


continues for a 
period. 


Some might say, why try to telescope all 
loss under a case into one policy? Why not 
let the payments be charged to the policy 
in force when that portion of the injury or 
damage occurs? This is not feasible either. 
Suppose the injury results in damages three 
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The claimant would 
covered 


times the policy limit. 
expect part of the injury to be 
under the first policy year, part under the 
second and part under the third policy year. 
Who could make a proper allocation of what 
part of the gradual injury occurred in each 
year? Even if it could be done, it would 
pyramid the limits beyond that intended for 
any one accident or occurrence. Insurers 
must know their maximum commitment for 
any one case. 

Nor is the idea of paying parts of a gradual 
loss under each policy in force while the loss 
develops a desirable one for the insurance 
buyer. If an insured was responsible for 
a group of injuries where substantial future 
medical could be expected, for ex- 
ample, the current insurance company could 
avoid future payments by refusal to renew 
the policy, and other insurance carriers 
reluctant to pick up coverage 
there amounts remaining 
No, this subdivi- 
son of gradual injury or damage between 


costs 


might be 


where were large 


to be paid on old cases. 


policies is not the answer. 


Coverage for Gradual Injuries 


Present policy language makes no sepa- 
rate provision as to how limits are to apply 
The accident-defined en- 
endorsements 
often contain provisions to prevent 
than one policy limit from applying. 
method handling such 
d'rect effect on the premium required. If 
gradual injury or damage is to be covered, 
to apply 


to a gradual loss. 


dorsements and occurrence 
more 
The 


used in cases has a 


the manner in which limits are 


must be spelled out. 


In seeking a solution for such an exten- 
into the gradual field, it 
must be borne in mind that the courts have 
not been consistent in their finding as to 
what is the “accident.” 
times they have held that it is the act which 
creates the injurious condition, sometimes 
that it is the condition itself and sometimes, 
the resulting harm. The situation is com- 
plicated by the fact that a condition may 
continue long after the operation generating 
that condition may be stopped, and that 
injury or damage resulting from exposure 
to the condition may continue to worsen 
long after removal from the condition, or 
long after the condition has cleared up. It 
is not a simple problem to cope with fairly 
for policyholder and insurance company 


sion of coverage 


“occurrence” or Some- 


alike 

Therefore, there appeared good and suffi- 
cient reasons why the insurance companies, 
in establishing a standard general liability 
policy, confined the coverage to “accidents” 
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which cause sudden 
“Caused by 


have 


injury or damage. 
accident” coverage may not 
swept in all the coverage which the 
average policyholder needed, but it would 
have established a pretty clear-cut dividing 
line if the sudden event concept had held 
up. The area of gradual injuries and dam 
ages which lay beyond that line was filled 
with so many questionables that it seemed 
better to treat extensions into this area on 
an individual case basis. But, as indicated 
before, this limitation of liability insurance 
policies to sudden accidents only was not 
to be. The courts have repeatedly torn 
down the fences which the phrase “caused 
by accident” was intended to build around 
standard coverage. In many 
jurisdictions the idea that to be “caused by 
accident” means to be sudden and fixed in 
time and place has been rejected.’ If this 
were all that the courts had done to change 
the intended meaning of the words 


the sce ype of 


“caused 
by accident,” perhaps the insurance industry 
could have adapted to the change without 
too much upset. But some courts did not 
stop there 


I’ve already mentioned that gradual prop- 
erty damage was an area which involved 
considerable moral hazard. It would not be 
advisable to insure in this area without the 
protection of a strong requirement that cov- 
erage apply only if the gradual property 
damage were inadvertent. By limiting cov- 
damage which is 
“caused by accident,” insurers expected that 
they were eliminating coverage not only for 
deliberately intended to injure or 
damage someone, but for irresponsible and 
willful conduct, borne of gross indifference 
to the public safety which results in fore- 
This willful dis- 
regard of probable injury is negligence which 
exceeds accidental, but falls short of inten- 
tional. 


erage to that injury or 


conduct 


seeable injury or damage. 


It is the area of principal distinction 


between “caused by accident” coverage de- 


fined to include gradual harm, and “occur- 


rence’ coverage with its “intentional harm” 


exclusion. “Occurrence” coverage could be 


depended upon to exclude no more than 


intentional injury or damage. It 


that the 


strictly 


was felt “accident defined” cover- 

1 Canadian Radium and Uranium Corporation 
v. Indemnity Insurance Company of North 
America, 7 Fire and Casualty Cases 1045, 104 
N. E. 2d 250, 411 Ill. 325 (1952): Hauenstein v 
Saint Paul Mercury-Indemnity Company, 8 Fire 
and Casualty Cases 370, 65 N. W. 2d 122 (1954); 
Berger Brothers Electric Motors, Inc., v. Neu 
Amsterdam Casualty Company, 5 Fire and 
Casualty Cases 17, 46 N. Y. S. 2d 64 (1944) 

2 Cross v. Zurich General Accident & Liability 
Insurance Company Ltd., 7 Fire and Casualty 
Cases 292, 184 F. 2d 609 (CA-7, 1950); Rea 


Accident v. Occurrence 


age also excluded conduct reasonably calcu- 
lated to cause substantial damage of the 
very sort that occurs. It was hoped that 
despite the loss of the sudden requirement, 
limitation to “caused by accident’ would 
still prevent insurance from covering antici- 
pated harm. But this limitation too has been 
weakened by court interpretation. “Caused 
by accident” may now be held to mean 
nothing more than “caused unintentionally” 
in some jurisdictions. 

A “caused by accident” provision has been 
held to apply where an insured deliberately 
undertook an operation which he knew, or 
an average man in his business should have 
known, would cause injury or damage of 
the type which resulted.* If this concept 
of “caused by accident” prevails, there is 
little difference left between the “accident” 
and the “occurrence” basis for liability in- 
surance. True, it may be hard to find an 
“occurrence” in some cases of exposure to 
injurious conditions, and some have doubted 
the applicability of “occurrence” coverage 
to omissions or failures which cause gradual 
injury or damage, such as loss of value. If 
real, these are but minor differences. 
back to the 
been cases where decisions have gone 


To get courts—there have 
even 
further to hold that although deliberate harm 
may not have from the 


viewpoint of the policyholder, it was cer- 


been an accident 
tainly an accident from the point of view 
of the injured party.* Such rulings would 
no longer require the injury or damage to 
be “accidentally caused,” but merely “acci- 
dentally sustained” in to be covered 
by either a accident” or an 
“occurrence” 


order 
“caused by 
provision 


We should not be surprised at this trend 
of interpretations. The impact of 20 years 
could be expected to 
expand the accident concept to embrace the 
gradual. The same thing has happened in 
the workmen’s field where 
included. 
Moreover, it appears that courts, more and 
that insur- 
ance contracts are mainly for the protection 


of social progress 


compensation 


occupational diseases are now 


more, are moving toward the view 


of accident victims and only incidentally 
for the protection of the party who buys the 


Lumber Mutual Casualty 
York, 7 Fire and 
Casualty Cases 1026, 116 N. Y. S. 2d 876 (1952) 

New Amsterdam Casualty Company v. Jones, 
4 Fire and Casualty Cases 675, 135 F. 2d 191 
(CA-6, 1943): Messersmith v. American Fidelity 
Company, 133 N. E. 432 (1921) ‘Injuries are 
accidental, or the opposite for the purpose of 
indemnity, according to the quality of the re- 
sults rather than the quality of the causes.”’ 
Cardozo, J 


Roofing Company v 
Insurance Company of New 





insurance Insurers have reason to suspect 
that the idea that the insurer stands in the 
shoes of the insured and only to the extent 
of the insuring agreement is in some quar 
ters old-fashioned and 


considered an con 


servative one 

Insurance carriers are concerned because 
not only gradual but deliberate harm might 
be interpreted to be covered under either 
the “accident” or 
with insurance 
claims in 


“occurrence” phraseology, 
wide 
the danger areas discussed. So 


companies open for 
accident” has held 
up very well in respect to intentional prop- 
would think 
the insurance industry would find the use of 


far, the phrase “caused by 


erty damage by the insured. | 


present-policy contracts untenable if contrary 
interpretations became widespread 


What Should Standard 
Coverage Include? 
This last 
stumbling 
from the 


problem has been the biggest 
block in voluntarily away 
“accident” basis, and the biggest 
concern of insurers in finding themselves 
pushed by the courts away from the “sudden” 
There has 


getting 


concept been some serious re 
evaluation of underlying concepts in trying 
to find a better dividing line which 
stand up and with which insurance companies 
live We back to my 


question—“W hat should standard’ coverage 
include ?” 


will 


can come original 


The function of insurance in our economic 
scheme is certainly not to be a guarantor of 
the technical 
management 


and integrity of 
\ man is expected to have the 


know-how of the 


competence 


business he is in. If he 
has, there is still the risk of unanticipated 
losses which will occur, despite reasonably 
operation of the business 
can upset the best-laid 
profitable and the 
them could discourage venture capital. Re 
leving this type of 
the insurance industry’s business. 


knowledgeable 
Such 


losses 


plans 


for a business tear of 
risk is 
But the 


consequences of not knowing his own busi- 


businessmen of 


ness, the businessman should bear himself, 


otherwise the presence of insurance would 


encourage irresponsible operators 

One more thing, a businessman’s ethical 
standards are his own business. He should 
not expect the insurance #ndustry to under 
write that. Liability surety 
coverage Che plans of an enterprise for 


insurance is not 


profitable operation involve not only tech- 
nological know-how, but also decisions re- 
garding standards of quality and practices. 
In these decisions, unfortunately, dollars of 


profit margin must be weighed against the 
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interests of the public being served. The 
must strike a between 
these two opposing considerations, and if 


enterpriser balance 


the original plan of operation proves un- 
profitable, the enterprise is often saved by 
a deliberate paring of quality and a deliber 
ate relaxation of the precautions and prac- 
tices which protect the public and give them 
their money’s worth. Even managements 
which consider themselves honest may find 
it necessary to do this. The alternative may 
be bankruptcy. 

The insurance industry’s function in society 
is not to take up this slack and to forestall 
failures. Both his know-how and his ethics 
should remain the enterpriser’s risk. The 
insurer should permit the enterpriser to sink 
or swim on the basis of his ability to com- 
field It 
guaranteeing in any way the success of the 
enterprise. That is the function of manage 
have come to call this 


pete in his own has no business 


ment Some of us 


the “business risk,” and we are concerned 


because some current interpretations ot 
“caused by accident” are making the insurer 


assume this risk. 


It is the 
insurers to get 


risk” 


into coverage for waste dis- 


“business which causes 
posal, vibration, dust, fumes, settling due to 

noise, and the like. It 
fine if the risk” could 


be identified and left out of standard cover 


excavation, odor 


would be “business 
age. This, however, is difficult to do without 
curtailing legitimate coverage, or 
definability of 


seriously 
coverage. If 
proved hard to define, “business 
risk” is doubly so 


losing clear 


“accident” 


Are insurers justified in excluding injury 
or damage due to waste disposal, dust, vi- 
bration, fumes and radiation on the theory 
that the management of a business produc- 
ing such a hazard must anticipate the result- 
Even though the majority of 
businesses are responsibly operated, it is in 


ing damage? 


that a breach of 


responsibility is 


these areas management 
insurance may 
Yet, there 
are many cases where reasonable precautions 
have taken and have not proven ade 
Perhaps we should assume that man 
agement has responsible intent in all cases 
until proven otherwise. Perhaps coverage 
for these should be until in 
jury or damage occurs to bring to the policy 
holder’s attention the fact that his operation 
After that, continuing to cause 
such damage could not be considered acci- 


easy, and 


encourage irresponsible operation 


been 
quate, 


given 


osses 
losse 


is injurious. 


dental and future claims, if the operation is 
continued, are probably improper to cover. 
Advocates of this approach call it the “first 
bite” theory. The desirable cut-off point is 
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not too clear, however, as knowledge may 
come not with the first case but the first 
wave of cases, and a lag in stopping an in- 
jurious cause may be encountered despite 
the most diligent corrective action 


Products Field in ‘‘Business Risk’’ 


It is in the products field where “business 
risk” is When 
with the necessity of 
an inferior substitute ingredient or discon- 
tinuing production, the moral strain must 
be terrific, and freedom from financial loss, 


most serious, a producer 


is faced either using 


should the substitute prove unsatisfactory, 
would unquestionably reduce his caution in 
reaching a decision. If a management finds 
that a reduction of the number of rejects on 
his production line from 10 per cent to 3 per 
cent spe lls the difference between bankruptcy 
and success, providing someone else pays 
for any claims which may develop from the 
marketing of the 


what 


substandard 7 per cent, 
will be his decision? Is it in the public 
interest to relieve him of resulting damages? 

It may be argued that we insure disregard 
of public safety in automobile insurance and 
that “first bite” considered in 
insuring contracting work and plant operation 


coverage 1s 


What's the difference in products coverage? 
careful thought will disclose a sub 
stantial difference. 
to make insurance of bad driving an invita- 
tion to be more 
and 


I believe 

Chere is no profit motive 
careless In the case of 
plant 
admittedly, the same moral hazard created 


contracting operations there is, 


by insurance as is encountered in the prod 


ucts liability exposure. But unsafe-operational 
short cuts of 


a contractor or in a plant can 
be more safety en- 


When an 


injurious condition is discovered, the 


easily recognized by 
gineers and action can be taken 
source 
is at hand and can be dealt with, whereas the 
injurious product may be scattered over a 


large area Moreover, for a contractor each 
contract is a fresh financial start and a 


miscalculation is 


new 
one job \ con 
tractor can weather the loss from one 


for only 
of his 
In the products field no 
one can witness the decisions in the council 


miscalculations 


chamber, and a miscalculation which makes 
a product unprofitable exists for all 
unless corrected 


time 


It has been suggested that insurers should 
avoid the “business risk’? in the products 
liability field by excluding injury or damage 
caused by failure of an insured’s product to 


‘Anchor Casualty Company v. 
Fire and Casualty Cases 9, 178 F. 2d 322 (CA-5 
1949) reh, den., (1950); Beryllium Corporation 
v. American Mutual Liability Insurance Com- 
pany, 8 Fire and Casualty Cases 834, 223 F. 2d 
71 (CA-3, 1955). 


McCaleb, 7 
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accomplish its intended purpose when due 
to faulty plans, specifications, formulae or 
printed instructions of the insured, The 
problem here is establishing the facts. Ordi- 
narily the policyholder has the incentive to 
cooperate with the insurance company in 
getting facts for defense of a claim. Here, 
there would be a conflict of interest which 
might make policyholders reluctant to dis- 
close facts which would tend to show that 
the formula, plan or specification was faulty. 
When most justified, such an exclusion might 
be worthless. Perhaps the burden of proof 
should be placed on the insured. 

another 
standard 


Here is ponderable. A truing 
of the view of court 
interpretations should also pin down what 


coverage in 


constitutes a single accident or occurrence.* 
\ couple of decisions in lower courts, which 
fortunately were higher 
court, have created some apprehension about 


reversed in the 


the adequacy of policy language in this con- 
nection.® 

It is important, whether you stand to pay 
it or the extent of dollar 
payment which a policy will provide under 
any set of 


receive it, to know 


circumstances. Does a 
pile-up constitute 
occurrence, or several ? 


super- 
highway one accident or 
Are losses from fire, 
water, freezing and theft when a ship burns 
pier all part of the 


How 


ata considered same 


accident or occurrence ? many acci- 


dents or occurrences were involved in the 
lexas City disaster? Does it depend on who 
is being sued? If a chimney cracks and 
blankets the neighborhood, are all 
smudge-damage claims part of the same ac- 
cident or Would this be so if 
claims were the result of con- 


tinuous operation of the 


smoke 


occurrence? 
the smudge 
chimney 
period of time? Suppose a series of blasting 
explosions at a 


over a 


quarry gradually cause 
Is this all 
one accident, one accident per blast or one 


accident per 


plaster cracks in nearby houses 


Would the answer be 
the same if it were a series of impacts from 
pile driving which produced the same cracked 
plaster? 


he muse ? 


Suppose the blasting moves pro- 
gressively down a street in extending a sub- 
way, with each blast affecting several houses 
in each direction and the over-all result being 
cracked plaster from one end of the street 
to the other. How many 
currences were there? 
that 
rence” 


accidents or oc- 
It has been suggested 
“occur- 
should embrace all injury or damage 


the definition of “accident” or 


»>Saint Paul Mercury-Indemnity Company v. 
Rutland, 5 Automobile Cases (2d) 120, 225 F. 2d 
689 (CA-5, 1955); Truck Insurance Exchange v. 
Rohde, 303 P. 2d 659 (Wash., 1956) 





flowing from: (1) an event; (2) a combination 
ot events at a particular time and place; 
(3) a series of related events at a particular 
time and place; or (4) continuous or repeated 
exposures to a common injurious condition. 


I will mention one final aspect of “caused 
by accident” which needs clarification, That 
is whether persons, authorized to modify or 
destroy one thing, who by mistaken identity 
injure or destroy something else, have done 
damage which is “caused by accident.” Some 
have claimed, for example, that clearing the 
wrong land for a right-of-way as the result 
of error in surveying would be intentional 
damage, on the theory that the bulldozer 
operator and axeman did exactly what they 
intended to do. Others claim that the acci- 
dental cause was the mistake by the person 
who designated the area to be cleared and, 
therefore, not intentional. Whereas, there is 
a recognized difference between mistake and 
accident, if the philosophy of what should 
be covered which I have outlined is to be 
the guide, standard insurance should apply 


Che should 


room for doubt. 


next policy edition leave no 


INCENTIVES FOR PRODUCTION 


The Eddy-Rucker-Nickels Company 
has recently published a booklet en- 
titled Jncentives for Executives, dealing 
with a new application of the Rucker 
Plan. The subtitle of the booklet is “The 
Rucker Plan—A New Way to 


Added Executive Earnings in Propor- 


Basic 


tion to ‘Economic Productivity’.” 


This publication is a corollary to 
the application of the plan to hourly 
employees, which itself has been brought 
up to date by another new publication 

The Rucker Plan: A New Approach 
to Higher Productivity and Improved 
Labor Cooperation 


The Rucker Plan attempts to stimu 


late employee cooperation and team 
work by 


how wages are related to what a com 


eliminating the mystery of 


receives in return for a dollar of 
work. The 


fundamentals of the plan are: 


pany 


pay or an hour of four 


(1) All hourly rated employees are 


eligible, not merely direct labor or 


United States Fidelity & 
2d 808 (CA-5, 1957). 


“See Thompson v. 
Guaranty Company, 248 F 


558 


Conclusion 


We in the insurance industry are seeking 
to keep the tools with which we try to pro- 
vide a proper scope of protection to the pub- 
lic abreast of the changing times. We must 
reach agreement as to what is proper and 
what is feasible. There are those who favor 


quick corrective action in a dozen areas. 
There are those who drag their feet, fearing 
that the proposals under consideration will 
make us worse off than at present. They 
would “rather bear the ills we have than fly 


to others which we know not of.” 


I have outlined many problems and sug- 


few answers. Some changes are 
indicated. We are not 
found the best answer or that any answer 
3ut prog- 


more 


gested 
sure we have yet 
will give exactly what is desired. 


ress is being made. There is much 
unanimity of thought than there used to be 
about the “caused by accident” problem. 
Perhaps it won’t be too long before the 
picture becomes less confusing. 


[The End] 


some lesser minority of “rated” jobs; 


all plant labor is “on the team.” 
(2) The “team” 
is measured monthly in a single, plant- 


productivity gain 


wide money figure. 


2 


(3) The earned “team” incentive is 
distributed to individuals pro rata on 
the regular earnings (including over- 
time) of each person, one simple com- 
putation monthly. 


(4) The 
money value of 
ployee-team output 
reduction due to their savings in ma- 
terials, supplies, power, do-overs and 
The employee team receives 
percentage of that money 
receives its definite 


gain 
em- 


“team” productivity 
higher 


with 


is the 


along cost 


rejyecté. 
a definite 
gain; the company 
Both, thus share in direct 
end result of pro- 


percentage 
proportion to the 
ductive effort. 
The plan for applies 
similar principles to aid a company in 
giving incentives to and 
attracting additional talented men. 


executives 


executives 
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Evaluation and Settlement 
of a Personal Injury Damage Claim 


By WILBUR W. JONES 


Mr. Jones writes from the viewpoint 
of the defendant’s bar. This ts his 
address to the Section of Insurance, 
Negligence and Compensation Law, 
Automobile Insurance Law Committee, 
at the recent annual meeting of the ABA 
in. Miami. Mr. Jones is an attorney 
in Columbus, Ohio, with Dresbach, 
Crabbe, Newlon, Collopy & Bilger. 


\ OST OF US HERE, if not all of us, 

have attended seminars, meetings and 
subject that we have 
This is not a new subject, but 
it still remains a challenging one and merits 
serious study and consideration. It is a 
subject discussed every day by every claim 
department—whether it be an 
company, railroad company—the claim de- 
partment of a trucking or mercantile busi- 
ness Or manufacturing company. Millions 
of words spoken and 
volumes have been written about the proper 
bodily injury claim to a 


discussions on the 
before us. 


insurance 


have been many 


way to bring a 
conclusion 


Elements to Consider 


How many times have yeu heard claims 
personnel and attorneys emphasize the ele- 
ments they must weigh in arriving at an 
amount that should be paid? Liability, 
jurisdiction, type of injury, severity of the 
injury, personality of the litigants and wit- 
and 
attorneys and a host of other elements are 

many other 
until the time 
of trial, such as the jury, attitudes of the 
trial courts and so forth. 

Of all 
most important is what type of person is 
this plaintiff? What is his previous work 
record? What type of citizen is he? What 
do his neighbors think of him? What is his 


nesses, abilities personalities of the 


all considered. There are 


factors which are unknown 


these considerations, one of the 


appearance? What will a jury of his peers 


Personal Injury Damage Claim 


think of him, and above all, what is his 
story? Another very important considera- 
tion is the preparedness of counsel. 

It is not my purpose to emphasize the 
and hideous injury, although it is 
the subject of any discussion on the evalua- 
tion and settlement of a personal injury 
claim for damages. These claims exist, and 
they necessitate study, effort, consideration 
and work, but the vast bulk of claims do 
not fall within this category. I would like 
to direct our thinking to those cases wherein 
a lawsuit has been filed, and there is a con- 
siderable gap between the claimed injuries 
and the real injuries. 


severe 


The position of plaintiff's bar, it seems, is 
to emphasize always thet which is dramatic 
—the determination of adequate compensa- 
tion for claimants who have been so severely 
injured. Do we hear from plaintiff's coun- 
sel any discussion of that great number 
of smaller claims which constitute the bread 
and butter of the defendant’s practice, and 
of the plaintiff's practice? 


Size of Plaintiff's Demand 


In checking with numerous casualty in- 
surance companies, the information I ob- 
tained was substantially the same from all 
of them. However, the and sta- 
tistics that I am give are from 
just one company which is representative 
of the casualty insurance field today. It is 
not a specialty company; its business in- 
volves a cross-section of America, including 
trucking companies, large businesses, small 
businesses and the ordinary car owner. It 
is one of the largest casualty writing insur- 
ance companies in the country today. Of 
711 bodily injury law suits, that being the 
total number tried and submitted to a jury 
by this company in the year 1958 through- 
out the United States, their figures reveal 
that the average demand, and I am speak- 
ing solely of bodily injury was 
$9,597. The average jury verdict returned 


figures 
going to 


claims, 


was $2,285, and the average offer made by 


this company was $1,371. As these figures 
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“The real problem for every man is 
whether or not he feels that personal 
freedom is the only possible or accept- 
able basis of life in society.”—Profes- 
sor Sylvester Petro, The Freeman. 


indicate, the average demand was approxi 
mately four times as great as the average 
verdict. The average trial for a bodily 
and the 


mentioned in 


jury 
injury 
seldom 


claim average verdict are 


even discussions be 
cause they are not important enough, not 
enough and the 
Please bear in mind that the 


the average demand made just 


dramatic figures are not 
large enough 
demand 


prior to 


Was 
trial. 

Why are these exorbitant and unrealistic 
demands Perhaps, the plaintiff's 
bar is looking for the same response that 
Bernard Shaw received 
briel Pascal, who had been negotiating with 
Mr. Shaw, when George Bernard 
cabled his offer to sell one of his minor 
works for $8,000. Gabriel Pascal wired 
back that he would pay $4,000, which drew 
an immediate reply from Shaw: “You must 
have misunderstood my original demand. 
I asked for $80,000.” Gabriel Pascal cabled 
back: “Excuse error, I'll give you $40,000.” 
Aren't we, both plaintiff's and defendant’s 
counsel, glorified Pavlov’s dogs—on the one 
hand making excessive demands in antici- 
: counter-offer of half, 
some instances less—and on the other hand 


made? 


George trom Ga 


Shaw 


pation of a and in 
responding with an automatic discount with 
out regard to the worth 
of the claim. 


\ large number of bodily injury 
tried today are ones in which the defend 
ant’s liability is rather clear, but a trial is 
necessary because of the exaggerated injury 
of the plaintiff or because of the honest, 
but substantial, disagreement of the parties 
as to the extent of the injury. Why is it 
that the defense bar is consistently con 
fronted with such excessive demands, four 
times the size of the verdict, which makes 
the evaluation and settlement so difficult? 
What inducement is there for the defend 
ant to labor in effecting a settlement in the 
face of such exorbitant demands, 


statistically he knows that he can 
> 


actual merits or 


Cases 


when 
settle 
these cases on a 25 per cent basis? Obvi 
ously, he can afford an occasional mistake. 
The impasse caused by the unrealistic de- 
mands of the plaintiff and the defendant’s 
reliance on his 
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statistics forces more and 


more claims into suit, and further congests 
trial dockets of 
many of the courts of this country. I ask 
you—who is hurt most by plaintiff's exor- 
bitant demands, the plaintiff or the de- 
fendant? 


the already overcrowded 


Types of Cases Posing 
Special Defense Problems 


There are three categories of cases that 
pose a special problem from the defense 
point of view in reaching agreement with 
plaintiff's counsel upon an evaluation, short 
of a jury verdict. Within these categories 
are a great number of cases, and too many 
times defendants and insurers pay excessive 
sums to avoid trial. 
sive such brought 
rather spectacular results for those defend- 
ants and who have demonstrated 
the nerve and resolution to staunchly de- 
fend against them. 
follows: (1) congenital 
other pre-existing conditions; (2) prior in- 
juries or similar to the one in 
question; (3) the unbelievable injury 


However, an agegres- 
defense of cases has 


insurers 


These three categories 
are as defects or 
accidents 
and 


Congenital Defect or 
Pre-Existing Disease Cases 


I would first like to discuss the plaintiff 
or claimant congenital defect 
or othe Many of 
these persons do not know of this congenital 
defect or pre-existing condition until after 
an accident, at which time, they 
an orthopedic or neurological examination. 
How many people, prior to trauma, have 
had an orthopedic or neurological examina- 
tion? True, many people have had a gen 
physical examination wherein blood 
pressure, urine, heart and blood are checked, 
but as to the nervous system and the bone 
structure, they have not had that kind of 
an examination. 


who has a 
pre-existing condition. 


receive 


eral 


learns for the first time 


pre-existing 


Once a person 
of the congenital 
condition, then he or she is unduly alarmed 
Isn’t it natural for all of us when we first 
learn of this defect to place the blame upon 
that which is most that being the 
specific that has oc- 
curred? Where the doctor expresses some 


defect or 


recent, 
trauma or accident 
doubt, or any degree of doubt, as to whether 
the injury is congenital, previously existing 
or due to trauma, how many of us can re 
solve that it was congenital or pre-existing 
rather than traumatic? Post hoc ergo propter 
hoc—‘“aiter this, therefore, because of this.” 
People have a tendency to apply this type 


I L J — September, 1959 





of reasoning to their bodily ailments more 
than to any of their other experiences in 
life. Isn’t it incumbent upon the plaintiff 
bar to be thorough and objective in the 
preliminary investigation of the injury pic- 
ture, so that neither the plaintiff's lawyer 
nor the plaintiff himself has a distorted view 
of the injury? 
Should not the 
there is any 
injury, 


plaintiff's attorney, if 
doubt in his mind as to the 
have an independent 
made to determine the 


examination 
true extent of the 
injury and to determine early the reality of 
the injury. Perhaps it is only a matter 
of seeing that the attending physician has 
the true history of the trauma in question. 
Should not this plaintiff be told and his 
physician be told what the evidence would 
disclose in the event of trial, rather than 
to permit this plaintiff to build his injury 
into a bubble of martyrdom 
—that he is very 
disability. 


enthusiastic 
suffering with a severe 

Many times the attending physician (and 
this is usually a fact) has only the history 
of the trauma as given by the patient. No 
reflection on the patient, but many people 
exaggerate the force of the trauma, or 
where the force was admittedly great, they 
that the injury must be equally 
great, although we know as a matter of fact 
that many violent accidents result in little 
injury. From this coupled with 


his findings, the makes 


conclude 


history 
physician 
lo illustrate, 
a case of clear liability, and so admitted it. 
Che defendant hit the rear of the plaintiff's 


certam 


conclusions. we recently tried 


car at a fast rate of speed and the force 
ot the impact was great. The plaintiff was 


removed from the hospital 
He TC 
of a physician for 
alleged brain injury 
Electroen- 
cephalograms showed a very definite abnor- 
mality, so his doctor testified. It developed 
that a policeman was pursuing the defend- 
ant at the time of the accident, saw it 
happen, and was the first person to talk 


with the plaintiff within seconds after the 


scene to the 
where he remained for four days. 
mained under the care 
many months for an 


due to a severe concussion. 


The police officer testified that 
talked 
where he 


occurrence, 
the plaintiff 
freely, 


unconscious, 
told 
going and where he had been and walked as 
a normal man. The police officer further 
testified that he spent at a half hour 
with this man at the scene, saw him later 
at the hospital and at all times he appeared 
coherent and rational 


Was not 


was rational, was 


least 


In discussing the injury picture with our 
doctor, one of the most outstanding neuro- 
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surgeons in Our community, we were told 
that from a medical standpoint it would 
be impossible for a person to have a brain 
injury, such as the one claimed, in the ab- 
[ We 
supported us, that 
period of unconsciousness. 
He further pointed out that one out of six 
people have an abnormal electroencephalo- 
gram, the cause of which is unknown, and in 


sence of a period of unconsciousness. 
felt, and the 
there was no 


evidence 


his opinion, such a reading existed long before 
the accident in question. Needless to say, 
we were miles apart in our evaluation and 
for that reason the case was tried. The jury 
believed our doctor—that the plaintiff did 
not receive a brain injury in the accident. 
Che point is, though, that the plaintiff's 
doctor had labored under the misapprehen- 
and freely admitted so on 
examination, that there had been 


sion, cross- 
a substantial 
period of unconsciousness which was easy 
to assume due to the severity of the impact 
coupled with the fact of the 
electroencephalograms. 


abnormal 


If it is determined early 
is not as 


that the injury 
thought, or that 
congenital or pre- 
that claim can be 
speedily disposed of ona proper and just 


serious as irst 
related 


condition, then 


there is 
existing 


some 


basis. 


Negotiations in the case mentioned were 
at a standstill practically from the beginning, 
talking about an 
entirely different injury, yet about the same 
person. It is likely, had not the specific ac- 
cident occurred, that because of the normal 
and tear of 

have 


because each side Was 


wear 
would 


something else 
bring this pre- 
existing condition to light and make it the 
subject of a lawsuit—sometime, somewhere 
and against someone—particularly if there 
were money at stake. 


living, 
} *ned 
nappened to 


On the other hand, had plaintiff’s physi- 
cian 
diagnosis 
advice to 


been given an 


would 


accurate history his 
have different. His 
plaintiff's counsel would have 
been different, and in all likelihood the case 


could have 


be en 


been settled on a reasonable 
basis at an early date. 


undoubtedly 


The plaintiff would 

spared the delay, 
expense and disappointment of his trial, and 
what is more important, the very real suf- 


have been 


fering and uncertainty during the two years 
he waited for his case to be heard. Let us 
ever remember, many people do not start 
to recover, or to get well, until after trial. 
You and I know that it doesn’t necessarily 
depend on the result of the trial. 


In this regard, I heard one of the out- 


standing plaintiffs’ attorneys in this country 
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say—don’t stop with one examination of 
the plaintiff, but keep going because even- 
tually you will get the report and the 
testimony that you want and need in order 
to make your case. This is perhaps the 
most ardent type of advocacy. But, what 
does it do for the plaintiff? What happens 
to the plaintiff when the time comes that 
he learns that the accident really did not 


cause this serious injury? 


What we are dealing with here is good, 
sound judgment for the good of all. In 
arriving at an evaluation, we should give 
thought to congenital and pre- 
existing conditions, and the demand made 
should be commensurate with the true facts 
of the injury, which in many instances will 
cause smaller demands to be made and the 
settlement to be arrived at speedily. By 
and large, in the defense bar we do not 
find this to be true. 


serious 


Prior or Subsequent 
Similar Injury Cases 


The second claims or 
involves those where there has been a prior 


category ot cases 


or subsequent identical injury, or one very 


similar thereto. We of the defense know 
that many times we take the plaintiff's 
attorney by surprise as to this. Here 


again, had the plaintiff's attorney made a 
more thorough investigation initially, this 
would not have happened. We are not sug- 
gesting that plaintiff’s counsel has not asked 
his client whether he had a similar injury 
in the past, but we are saying that for some 
reason, whether forgetfulness or belief that 
it is irrelevant, the plaintiff does not always 
make a ful! disclosure to his own lawyer. 
It is every bit as important for the plain- 
tiff's lawyer to know everything that there 
is to know about his client, as it is for the 
defense to find out everything it can about 
the plaintiff. You say I speak the obvious, 
but apparently it hasn’t been obvious enough 
to a large number of plaintiffs’ lawyers. 


We recently tried a case where the plain- 
tiff claimed that he received a very serious 
brain injury which had affected his eyes. 
Checking into the plaintiff's activities, we 
learned that he had some years prior been 
employed at a creamery, and in the course 
of his employment on two separate occa- 
sions, a weak solution of acid which was 
used in the creamery industry splashed into 
his eyes, causing an injury for which a 
workmen’s compensation claim was filed. 
He lost no time from work. We also 
learned that about a year before the trial, 
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at another place of employment, he had 
received a severe electric shock, necessita- 
ting his removal to the factory medical dis- 
pensary. The plaintiff here discounted both 
of these incidents as trivial. Yet, when we 
brought out the two acid episodes and an 
electric shock sufficient to cause a man to 
be removed on a stretcher, the jury just 
didn’t believe that the accident in question 
caused him to receive such a serious brain 
injury Or an eye injury. Many times the 
plaintiff's attorney knows of the prior ac- 
cident but discounts it, thinking that he can 
explain it away. We know that people do 
not like to see one twice for the 
same injury or for an injury incurred or 
related to other occurrence. The 
least that said is that such occur- 
rences are mitigating and the prior accident 
and injury should be recognized early, so 
that settlement efforts may 
realistic basis and the matter disposed of. 


recover 


some 
can be 


proceed on a 


Unbelievable Injury Cases 


I have discussed two reasons why plain- 
tiffs’ counsel often misjudge the value of 
a personal injury claim, congenital defects 
or pre-existing conditions and prior acci- 
dents involving similar injury. There is a 
third class of cases which I would like to 
discuss with you. In comparison, these are 
not too numerous, but very frequently the 
injuries are severe and a mistake is par- 
ticularly tragic. It is this type of 
where the plaintiff loses the opportunity to 
settle because of his blindness to the simple, 
stark, unbelievability of the alleged injury’s 
being a direct result of the accident in ques- 
tion. Let us recognize at the outset that 
in cases such as this, plaintiff's lawyer is 
on the horns of a medical dilemma as to the 
relationship between the accident and the 
injury or condition from which the claim- 
ant or plaintiff is suffering. We submit 
that the mistake the plaintiff’s lawyer makes 
here is in embracing indiscriminately and 
without enough searching medically, morally 
or otherwise, a theory which helps his case 
to the exclusion of all other theories which 
might have given rise to the condition com- 
plained of. Cases such as this usually 
arise when the doctors have difficulty in 
determining the cause of a condition which 
admittedly exists. 


case 


For example, we recently defended a case 
where a man complained that he had re- 
ceived an injury to the aorta, and as a 
result of this had become impotent and had 
developed a mottling of the legs. Yet, 
there was no evidence that he had suffered 
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any injury to his intestines, spleen, liver 
or the internal that he had even 
received a stomach or chest 


organs, 
blow to the 


area, or that he had even had the wind 
knocked out of him. Now, how could 


the aorta have been injured in the absence 
of this? We do not say that it was impos- 
sible, but we do say that we, as defense 
lawyers, could not understand it; our doc- 
tors could not understand it, and apparently 
the jury could not understand it, for the 
verdict was soundly for the defendant 
because the plaintiff's story as to his injury 
was just too unbelievable. Here was a case 
that could not be settled short of a law 
suit, yet here was a man living and believ- 
ing that he suffered from a very real injury 
as a result of an accident, but the jury 
could not accept such an exaggerated story 
as it was just too unbelievable. 


Many backache cases and whiplash in- 
juries of the neck, where people have 
incurred hundreds of dollars and even 
thousands of dollars for treatment of such 
injuries, are just unbelievable to a jury. 
In a very recent case we tried, the plaintiff 
was a fine-looking young mother who had 
incurred almost $2,000 in medical expenses 
just for diathermy and medical treatment 
to the back and neck. She had been under 
the care of a doctor for better than three 
years, seeing him two or three times a 
week. The facts were that she had lost 
only two weeks from work, and other than 
emergency treatment following the accident, 
had never been hospitalized. She looked 
the picture of health, and here again was 
an unbelievable story as to the extent of 
the injuries. She never in traction, 
never wore a brace and never had to wear 
the Thomas or plastic collar with which 
we are all familiar. The jury quickly 
sensed the overtreatment and unrealism of 
the injury, and firmly believed that this 
lady could afford the luxury of medical care. 


Was 


To sit down and try to evaluate an un- 
believable situation 
next to impossible. 
had a client who 
that these 
feel that 
medical 
to recover 
settlement. 


such as discussed is 


Thank 


firm 


goodness we 
and insisted 
tried. Many people 
they have to have considerable 
treatment, and overdo it in order 
and obtain a big verdict or 


stood 


cases be 


The defendant does not always prevail, 
no matter what his evidence on congenital 
defects or pre-existing injury, prior trau- 
matic history, or no matter how 
lievable the plaintiff's injury might be. 
However, a rigorous defense of these types 


unbe- 
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of cases seems justified by the results ob- 
tained at trial. 


It is in the three categories just discussed 
that the defense bar is presented with the 
most serious problems. Much to our cha- 
grin, from the defense point of view, our 
clients often make payments that are too 
great, and many of us feel that by such 
action the defense bar has encouraged these 
kinds of suits rather than by standing firm 
against them. 


Claim Payments Increase 


Despite the success of defense counsel 
in settling bodily injury claims for far less 
than plaintiff's counsel demands, the over- 
all cost of settling claims has greatly in- 
creased in the past few years. This is 
clearly demonstrated by the ever-increasing 
loss ratios of The experience 
of 23 companies, including some of the 
largest casualty companies in America, 
shows that the average bodily injury claim 
payment has risen 28 per cent in the past 
four years. If this continues, insurance 
premiums will become prohibitive to many 
people and, the companies will be seeking 
some better, cheaper and fairer way to 
compensate the injured in their efforts to 
keep the insurance market. 


our clients. 


It is not the purpose of this discussion 
to theorize whether the better solution will 
be a compensation plan or some other 
method. The fact is that despite the low 
figures for jury verdicts which I mentioned 
earlier, bodily injury claim payments, ac- 
cording to the statistics of these 23 com- 
panies, have risen 28 per cent in four years. 
What is wrong? This increase in claim 
payments is not due to larger, more ade- 
quate, if you will, compensation in cases 
involving grievous injury, but it is clearly 
due to an overwhelming increase of small 
bodily injury claims. 


Let me make my point clear—one of the 
largest casualty writers found that for the 
calendar year 1958 it processed 20,415 bodily 
injury claim payments. Of these, nearly 
96 per cent were payments of under $5,000; 
3 per cent were between $5,000 and $10,000; 
slightly over 1 per cent were between 
$10,000 and $20,000; and 0.2 per cent were 
between $20,000 and $50,000. The kind of 
case which is usually the subject of a panel 
or institute discussion, in the $50,000 bracket 
and over, was 0.03 per cent. That is six 
claims out of 20,415. I agree that the amount 
of money in that 0.03 per cent of the claims 
was disproportionately high. The money 
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spent for those claims was 2.3 per cent of 
the total bodily claim payments for the 
same year—not a very big slice. This class 
of cases, despite what many would have you 
believe, is obviously not the bread and 
butter of negligence practice, for either 
plaintiff or defense. Many eminent lawyers 
with a substantial negligence practice never 
handle such a case in a lifetime. 


In contrast, 65 per cent of the money 
paid was in settlement of claims under 
$5,000. The inevitable result from the de- 
fense point of view is to disregard the 


plaintiff's 
But the 


exorbitant demands of 
Occasionally it backfires. 
that the 
its obstinancy, even in its occasional blind- 
much closer to the actual result 
than the plaintiff. An unreasonable demand 
does not even elicit from the defendant a 
counter-offer, but no 


obvious 
counsel. 
detense, in 


figures clearly show 


ness, is 


reasonable defense 
counsel can afford to disregard or fail to 
respond to a demand somewhere in the 
vicinity of the actual worth of a claim 
Plaintiff's counsel presents no problem to 
the defense lawyer or to a claim department 
with outlandish demands A 
demand, however, is not lightly disregarded 


reas mable 


Where the injuries are horrible, par- 
ticularly the visible kind, and liability is 
clear, the problem is not too great from 


the defense point of view. The problem is 
the multiplicity of suits or 

under $5,000. Not too many 
people would have disregarded the injury 
and accepted it as part of the price of so 
ciety. Many claim departments have will- 
ingly abetted the plaintiff's counsel in the 
prosecution of these small claims by their 
failure to defend them, which has definitely 
helped to cause the public to become more 


claims well 


vear;rs (RO 


claim conscious. It has been our experi 
ence that a stout defense against non 
meritorious small claims is economical in 


the over-all picture, and makes for better 
evaluation and settlement of those 
which are meritorious and should be paid. 


claims 


The price of buying peace is ever upward, 
and it must be bought Only 
an aggressive and zealous readiness to de- 
fend can check this modern trend of getting 
the easy dollar. Many of us, on both sides, 
try to be objective, honest and sincere in 


every day. 


our respective positions, but still we cannot 
come up with the solution; that is—the 
evaluation of a bodily injury claim. We are 
dealing here with judgment. One of my 
friends would rather call it “an educated 
guess” based upon experience. Like it or 
not, we are living in a compromising period 
from the national level down, but the results 
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“Should things go wrong at any time, 
the people will set them to rights by 
the peaceable exercise of their elective 
rights. —Thomas Jefferson. 


clearly show that the compromise of small 
nonmeritorious claims is achieved at a ter- 
rifically high cost. 

We have previously mentioned that some 
96 per cent of bodily injury claim payments 
made were under $5,000. 


Claims of $50,000 Plus 


Let us turn our attention to the remain- 
ing 4 per cent, and more particularly to 
that small fraction of claims that involve 
$50,000 and over. It goes without saying 
that in almost all of these claims there can 
be little doubt as to the extent of injuries. 
Nearly always, the injuries are of types 
that are horrible to contemplate and the 
plaintiffs, in crippled, maimed, 
figured or other pathetic conditions, compel 
from any of us, that sympathy and con- 
sideration which is undoubtedly their due. 
By and large, these 
of two reasons—the question of lability or 
the price to be paid. It is our observation, 
though we have no statistics to back it up, 
that while there are a number of high settle- 
ments or 


their dis- 


cases are tried for one 


verdicts, there are nonetheless a 
substantial number of these cases in which 
there is little or no recovery, simply because 
the defense has been able to make a sub- 
stantial point of the question of liability or 
has been able to minimize the actual 
damage. 

I think we would be less than frank if we 
were to say that substantial justice is ac 
complished, on the whole, in the disposition 
claims. Very probably there are 
recoveries in many of these cases which are 
based largely on the jury’s sympathy for 
the gravely injured, and, on the other hand, 
very probably many deserving plaintiffs are 


of these 


deprived of any compensation because of 
the whims of fate that are attendant at 
the trial of every jury Our 
papers carry on the front page a few lines 
about the $100,000, $200,000 or $500,000 
verdict, but seldom do they mention such 
a case in which there was a defense ver- 
dict. True, even after a defense verdict, 
a fairly substantial amount may be paid in 
settlement, but settlement figures at this 
stage generally reflect anticipated costs of 
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appeal and further litigation, rather than 
the worth of the claim. 


Disposition of Cases 
by Rehabilitation 


Some more reliable, more humane way 
must be found for the disposition of these 
claims, for the present system of handling 
these claims is very much like 
roulette—boom or bust—with no middle 
ground. These unpredictable results are 
misleading to the public, oft times embar- 
rassing to counsel and frequently tragic to 
the litigants. 


playing 


If our goal is adequate compensation for 
the injured claimant or plaintiff in cases 
where liability probable, 
would not the industry-wide adoption of 
the principle of rehabilitation, where the 
injuries warrant, greatly simplify this mat- 
ter of evaluation, negotiation and settle- 
ment? What do I mean by rehabilitation? 
Che defense, upon determining that the in- 
juries and liability warrant 


is either clear or 


an aggressive 
policy of settlement, should recommend to 
the claimant and/or plaintiff's attorney that 
the claimant or plaintiff seek rehabilitation 
at a rehabilitation center. The emphasis 
now is solely on money, and by what charm 
does money restore and make the grievously 
injured well? Just how many people know 
to handle or 
of money, even if they should be fortunate 


enough to get it? 


how take care of a large sum 


Shouldn’t the defense seek out the claim 
ant or his attorney and assure him that his 
medical bills will be paid for? Shouldn't 
the defense aggressively seek the best med- 
that science can afford the 

Shouldn’t the defense de 
fray his living expenses during the period 


ical treatment 
injured person? 


of his recovery and devote its every energy 
to the prompt restoration of the 
injured party to his former physical, mental 
and 


and sure 


economic status as near as can be 
Then, rehabili 
tated, sit down with this person and/or his 
attorney and arrive at a settlement 
deducting from the settlement 
amount which has been 

rehabilitation and living expenses 


done? when he has been 


figure, 
figure that 


spent for medical, 


It would seem to be clear that such a 


policy, which we must all admit is humane 


and socially gratifying, would keep many 
more cases in the claimant stage rather 
than the plaintiff stage. The threat to the 


organized bar on both sides is apparent 


An example of this is a man whom I 
know well, who, about eight years ago, re- 
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ceived two badly fractured vertebrae in a 
coal mine accident. Following this accident 
he spent 20 months in a hospital. He then 
returned to his home, and one day shortly 
thereafter a rehabilitation representative 
from the state industrial commission called 
to discuss with him his rehabilitation. It 
seems that this man was reluctant to think 
of any life other than working in a mine. 
That was all he knew. Nonetheless, ar- 
rangements were made for him to visit and 
with another rehabilitation repre- 
sentative various Occupations for which he 
could train himself. Considerable time was 
spent in this discussion and at the conclu- 
sion it was recommended to him that he 
take up the ministry in a country church 
or train himself to be a barber. He re- 
turned to his home, discussed it with his 
family, and after some weeks decided to go 
to barber college, one recommended by the 
state industrial commission. 
board, tuition, etc., 


discuss 


His room and 
were paid 


In talking with this man he told us that 


this was one of the hardest decisions he 
had ever made. This is a man who had 
never lived in a large city. To us this 


would be no problem, but to him it was. 
He had spent any from 
his family and there were other personal 
hurdles that he had to overcome in order 
to rehabilitate himself, but the helpful guid- 
ance and encouragement of 
worked with him bolstered him over the 
rough spots. In short, he had money, 
advice and inspiration when he needed it 
most—not two to five years after the dam- 
age was done. 


never time away 


those who 


After completing his barber college train- 
ing he secured a job. Today he 
nice shop and his earnings are more 
than he would had, had he re 
mained a coal We just handled a 
real wherein he bought a 
$15,000 home and had the cash to pay for 
almost half of his home at the time 
of purchase. This man is most appreciative 
of the thought and attention given to him 
by the rehabilitation center. Here, a very 
useful citizen has been made—a good mem- 


owns a 
very 
have ever 
miner 
estate closing 


one 


ber of society. 


What would have happened had his re- 
covery taken the course which his meager 
means would have compelled? How poor 
a substitute for his program of rehabilita- 
tion, rebirth if you will, would have been 
dollar after 
that 
there are few people who can wisely handle 


a mere verdict many months 


the injury was suffered? We know 


a large of money which is thrust upon them. 
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In many situations it creates many problems 
—more than ever contemplated. 

If the rehabilitation approach were taken 
in the initial stages by both sides, the proba- 
bilities are that the injured person would 
recover sooner and, have less residual injury, 
and that the over-all cost of claims would be 
reduced; and that the evaluation and settle- 
ment of a bodily injury claim would then 
be easier because both would better 
know the end result of the individual's 
recovery, and better know to what extent 
he could resume his place in society. 


sides 


Let us always be mindful that we are 
dealing with people, a highly unpredictable 
and sensitive commodity. A claimant, as 
long as his claim is pending—two, three, 
even five years—lives with a fixation of the 
seriousness of his injury. In a vast number 
of these cases we know that his estimate 
of his injuries is exaggerated, but the fixa- 
tion becomes so powerful to him that he 
believes it. Of the lawsuits that we have 
defended, we have never cross-examined a 
plaintiff wherein he admitted freely that he 
felt fine at that time. Is this program of 
rehabilitation—or something akin to it— 
what you want, plaintiff's counsel? Is this 
the way you want us to settle claims? 
What is wrong with the aim of concern for 
people, their health and their being useful 
members of society, as opposed to the pres- 
ent system of 
physical injury? 


mere money payments for 


Conclusion 
There are many of us who realize that 
it is later than we thought. Khayyam said: 


“The moving finger writes and having writ 
moves on.” In this case the moving finger 
has written on the wall for all to behold— 
plaintiff's counsel and defense counsel— 
that our present system of jurisprudence 
must either be made to work more effec- 
tively in the evaluation and settlement of 
bodily injury claims or it will inevitably 
give way to some system of compensation 
regardless of fault, or a set schedule of 
payments, or some other means yet to be 
devised which will more nearly meet the 
demands of the which we 
Defense costs are rising and I am not just 
speaking of claim payments, attorneys’ fees 


society serve. 


and court costs, but also of the costs of the 
employment of experts, both medical and 
technical. We surely cannot believe that the 
public is going to permit costs to continue 
to rise indefinitely as they have been, for 
the public bears the cost, and their annual 
liability premium notices are forceful re- 
minders to them of the costs they bear. 
The beginning step in the preservation 
of our present system of claim settlement is 
the knowledgeable, realistic, fair and judi- 
both 
unless the bar 


cious evaluation by sides. Let us 
that 


utmost ability that knowledge, experience, 


remember uses to its 


conscience and good judgment on which 
they pride themselves, the evaluation, nego- 
tiation and settlement of these bodily injury 
claims will be undertaken and accomplished 
by some other system, and perhaps by some 
people other than lawyers—to the everlast- 
ing detriment of the legal profession and 


[The End] 


the society in which we live. 


LEGISLATION ON RADIATION INJURIES: 


William Pierce, Univer- 
sity of Michigan Law School has pre- 
pared proposed state legislation covering 
radiation injuries for the National 
Conference of Commissioners on 
Uniform State 


I re rfessc Ir 


Laws. 

This model act would impose strict 
liability on owners and operators of 
nuclear facilities wherever they create 
any major health hazard to the gen- 
eral population. Professor Pierce said 
that this portion of the proposed act 
has been designed to cover major 
accidents which would probably in- 
volve use of government-backed in- 
surance. 

In addition to this provision, the 
proposed legislation provides that nor- 


mal negligence rules would cover 
injuries resulting from the use of 
radiation sources, such as radio-active 
such this legis- 
lation would require that an individual 
would have to prove that he was in- 
jured as the result of another person’s 
failure to exercise due care with the 
sources of radiation. 


isotopes. In cases, 


Professor Pierce’s proposals would 
also set a time limit for court action 
in cases involving radiation injuries. 
Depending upon whichever would 
come first, the act would establish a 
limitation of three years after dis- 
covery of radiation injury or a limi- 
tation of 20 years after the date of | 
the occurrence causing the injury. | 
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How to Talk 


Dollars and Cents to the Jury 


By A. LEE BRADFORD 


_ Mr. Bradford’s article poses two ques- 
tions: 

(1) Should the jury be advised of the 
amount claimed by the plaintiff ? 

(2) Should the plaintiff be allowed to 
put a dollar value on pain, suffering and 
other items not susceptible of exact 
proof? 

This paper was read before the Com- 
mittee of Trial Tactics at the recent 
ABA meeting in Miami, Florida. The 
author ts an attorney in Miami, Florida, 
with the firm of Dixon, DeJarnette, 
Bradford & Wilhams. 


oe REAL SUBJECT of this discus- 
sion is money, but we are confining our 
remarks to money involved in damage suits. 
will be limited to how far 
the court and plaintiff’s attorney should go 
in talking dollars and cents to the jury in 
such cases. 


The discussion 


advised of the amount 
plaintiff in a personal injury 
suit? Should plaintiff’s attorney be permitted 
to use a blackboard or other method, sug- 
gesting in dollars and cents the amount the 
jury should award in personal injury suits 
and put values on items not susceptible o 
proof by evidence, such as pain and suffering 


Should a jury be 
claimed by 


Ww = 


I am speaking against both of these propo- 
sitions. 

At the outset, I want to thank the Amer- 
ican Association members and our 
Canadian friends for their splendid coop- 
eration in answering inquiries that we made 
in preparation of some statistical data that 
I will later. 
sent to two lawyers in different localities in 
each state. Due to the difference in practice 
in the various communities and the lack of 
harmony in the courts, it was impossible to 
information obtained 


Bar 


discuss Questionnaires were 


classify all of the 
categorically. 

I have prepared a chart which condenses 
the information obtained in this survey as 
best I could to give a quick picture of what 


Dollars and Cents 


is being done in other states, without trying 


to go into too much detail. 


It will be 


initial 


most states the 
p'eading specifies the amount sued 
for. In many states the juries are allowed 
to see the pleadings and the court or plain- 
tiff’s attorney, or both, is permitted to 
reveal the amount claimed to the jury. Some 
of these things are permitted by consent, and 
some by rule or statute. 


noted that in 


However, there are 
conflicts in some of the states which I have 
placed under the column permitting these 
disclosures. 


In Pennsylvania, neither the court nor the 
attorney is permitted to disclose the amount 
sued for to the jury, nor can plaintiff's attor- 
ney place a specific value upon pain and suf- 
fering or the like. 


In our inquiry as to the practice through- 
out the United States, we informed 
that 19 states may, by rule cr decision, com- 
ply with the Pennsylvania practice. It would 
take a legislative act in 23 states to conform 
to that practice. One attorney answered 
that his state could not, under any circum- 
stances, comply with the Pennsylvania practice. 


were 


As to whether a plaintiff's attorney may 
advise the jury, orally or by blackboard, of 
his evaluation of items such as pain and suf- 
fering, I have put 42 states in the “Yes” 
column and three states in the “No” column. 
Of the 42 states in the “Yes” column, 12 are 
in conflict. In five states it is discretionary 
with the court. From what I have said, it 
can be seen that it is impossible to classify 
some of the states with a simple “Yes” or 
“No.” Some of the states in the “Yes” 
column could as well be placed in the “No” 
column. 


Some states actually allow the plaintiff to 
put the pleadings in evidence so that the 
jury may take the complaint with the ad 
damnum clause to the jury room. There is 
no uniform procedure, but a majority of the 
states allow a disclosure of the amount sued 
for to the jury. There are two states—Penn- 
sylvania and Florida—in which the plaintiff 
does not specify any sum in his pleadings. 
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The plaintiff merely alleges that he seeks 
more than the minimum sum required to 
meet the jurisdictional requirement in the 


court where he has filed suit. 


In Florida, the plaintiff's attorney is per- 
mitted to inform the jury of the amount he 
This cannot be done in Canada, 
Wisconsin, New Jersey, Pennsylvania or 
Delaware. 


claims. 


It can be noted by Chart A that some of 
the states allow disclosures to the jury by 
virtue of statute or court rule. A 
few states are governed by decision. 


custom, 


The Pennsylvania rule prohibiting the at- 
torney from stating in dollars and cents the 
amount he seeks to recover is expressed in 

Pittsburgh Railways Company, 
(1911), and other decisions to 


Carothers v 
79 A. 134 
like effect. 
I have heard it argued that the jury is not 
skilled in determining the value to be placed 
upon certain elements of damages claimed 
Therefore, they need help; so the benevolent 
plaintiff's attorney gives the jury his helping 
figure. We must admit that the over-all 
figure the plaintiff's attorney submits is a 
figment of his imagination. Very few attor- 
neys consult their clients regarding the 
amount they should claim before the suit is 
filed; and when they do consult their clients, 


the injured party invariably says, “You 
know about this matter better than I do 
You do what you think is right.” 

When I was in law school, I had a fine 


instructor in common law pleading. He told 
his students that you could never ask for 
a mouse and get an elephant in a damage 
suit. Always ask for the elephant; you may 


get the mouse. His teachings were heard 
far and wide. The mouse doesn’t have a 
chance. 


Logic of the Ad Damnum Clause 


Let us look at the logic of the so-called 
ad damnum clause. In most states, a suit is 
filed shortly after the attorney is employed. 
In Florida, it is often filed within a few 
days after the accident in order to get per- 
service on the defendant before he 
It is safe to say that often the 


sonal 
leaves town. 
plaintiff’s attorney does not know the extent 
of the injuries, except in a superficial way, 
when he files suit. He knows generally what 
the injuries are, but he has no medical re 
ports and he rarely has sufficient informa- 
tion to determine the extent and the value 
of the injuries. Consequently, the ad damnum 
figure is an arbitrary one, sufficient to cover 
all possible contingencies. I would be will- 
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ing to wager that very few of you here have 
seen the ad damnum figure decreased after 
the suit has been instituted, and I doubt that 
many of you have seen an increase in the 
demand after the suit is filed. 


It need not be said that as the suit pro- 
gresses, if the injuries are severe, the attorney 
starts to apportion or allocate specific sums 


to the various elements of damages he 
claims. The first allocation will be to the 
provable out-of-pocket, such as medical 


bills, loss of pay, etc. Then he tries to esti- 
future and 
hese anticipated items are not sus- 
they have 
estimate 
em- 


mate medical expenses loss of 
pay. 
ceptible to accurate proof, but 
accurate 


inconvenience, 


basis for a more 
such elements as 


some 
than 
barrassment, pain and suffering, etc., which 
he claims. 


After determining what allocation should 
be made to the items that can be supported 
by direct evidence, we come to the fantastic 
figures that always attach themselves to the 
items that cannot be established by direct 
testimony. The attorney, with one 
the ad damnum figure, attempts to allocate 
the balance of his demand to such items as 
embarrassment, humiliation, pain and _ suf- 
to lead a normal life. 


eye on 


fering and inability 


Che plaintiff in most cases improves with 
the aid of medical treatment and time and, 
frequently, his injuries are not as severe as 
Yet the ad damnum 


originally anticipated. 


clause remains the same. 


Bear in mind that in many instances the 
suit is filed when the plaintiff is bedridden 
and perhaps in the hospital. The plaintiff's 
attorney may have been employed by a rela- 
plaintiff 
dictated. 
amount 


and may not have seen the 


the ad damnum 


tive 


before clause was 


So many things bear upon the 
claimed in a damage suit that no one could 
fix an accurate figure or value on many of 


the items, even on the verge of trial. 


This is borne out by the ideas exchanged 
between attorneys and the home oftice when 
negotiating for settlement of the case and, 
to add to the confusion, the doctors’ reports 


as to disability usually are not harmonious. 


I do not criticize the plainiiff’s attorney 


for claiming a sum far beyond any reason- 


able expectation. Indeed, he must claim 
enough to be on the safe side and to protect 
his client. But justice is not best served 


when a figure originates as I have outlined 
and is carried through and indelibly planted 
in the minds of the jury at trial a year or 


more after the suit is filed. 
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Oiten in a head or nerve injury (for ex- 
ample, whiplash), the same demand is re- 
peatedly made by a plaintiff’s attorney. He 
often 


uses the same neurosurgeon who 


makes one examination and his report is 
used for negotiations or basis for his testi- 
mony at the trial. 
injury, you 


before 


After a while, in a given 
know what is in the 
read it. 


report 
your 

The only variations in the approach from 
the plaintiff’s side will be the number of 
dollars claimed per unit and the life expec- 
tancy. The technique usually employed by 
plaintiff's attorney on voir dire examination 
is to inquire if they have any preconceived 
ideas regarding money and to indicate that 
he will seek a large bundle of the green 
paper printed by our Uncle. After the jury 
is qualified, they are advised in the opening 
statement that the plaintiff wants X dollars. 
In some instances, several doctors are 
called. They invariably reiterate the history, 
corroborate the plaintiff's complaints and 
claims and emphasize the alleged maladies 
for which plaintiff seeks remuneration. All 
of this helps build a bigger case. 

Then we have the plaintiff's argument at 
the close of the testimony, frequently illus- 
trated and figures which 
finally correspond with the original demand 


accentuated by 


Impossible to Anticipate 
Final Figure 


situation makes it 
that a crystal-ball gazer 
anticipate the ultimate 
when the suit is filed. 


An analysis of the 
readily apparent 
could not possibly 
and final figure 

Consider the position of the plaintiff's at- 
torney for a moment. He is an 
usually has a 
the recovery. 


advocate, 
financial interest in 
The injured party cannot tell 
the jury that his injuries are worth X dol- 
lars. The court, learned in the law and 
experienced in these matters, cannot tell 
the jury that the plaintiff should have X 
dollars. Indeed, the court charges the jury 
that there is no rule of law, yardstick or 
measuring device which the court can fur- 
the jury to them to measure 
the money value of the suit or of many of 
the specific items claimed by plaintiff. The 
jury is instructed that they are to determine 
the proper compensation for plaintiff, and 
arrive at figure representing a fair 
compensation to the plaintiff for his losses 
based upon the jury’s human 
experience and enlightened conscience, the 
evidence and the law given 


and he 


nish enable 


one 
everyday 


in charge 
No appellate court would hesitate to re- 


verse a trial judge if the judge said, “You 


Dollars and Cents 


should base your verdict upon the figures 
furnished you by plaintiff's attorney.” Yet 
some courts permit the attorney, who is 
not sworn as a witness and who is to share 
in the verdict, to furnish the yardstick by 
which to fill the take-home basket. 

The attorney has calculated that his sug- 
gestion, by way of figures, would influence 
the jury, or he would not go to the trouble 
of preparing such an elaborate computation 
to absorb his demand. The total figure 


claimed is not a fair deduction from the 
evidence admitted. 
The ad damnum clause was originally 


required for the purpose of apprising the 
defendant of the maximum amount he may 
be called upon to pay out and to determine 
the forum in which the case would be tried. 
It has been adopted more recently by plain- 
tiffs as a psychological weapon to get the 
jury in the swing of big figures. It starts 
off as a slow beat of the music which finally 
ends in a war dance. It is fantasy which 
an attorney sometimes makes real with the 
aid of a piece of chalk and a blackboard. 

In view of the observations made, it is 
obvious that the court should not reveal the 
amount claimed by plaintiff in a damage 
suit, nor should plaintiff's attorney be al- 
lowed to state his idea of the value of the 
In other words, the Pennsylvania rule 
is a fair rule and should apply to damage 
suits throughout the country. 


case. 


Blackboard Technique 


Che second part of this article deals with 
the blackboard technique more recently used 
by plaintiffs’ attorneys to estimate the value 
of various items of damages claimed; damages 
which cannot be converted to a dollar-and- 
cent The blackboard 
technique is not new in the law practice. It 
has been in use for a long time, illustrating 
the relative positions of objects, 
intersection, and things of that nature. Its 
use to impress the jury with the attorney’s 
values of items which are not supported 
by dollars-and-cents testimony is compara- 
tively new. The of this use has 
been brought about primarily through the 
efforts of a national association of plaintiffs’ 
attorneys and the passive resistence of many 


value from evidence. 


pec ple, 


progress 


defense attorneys. 

Botta v 
(2d) 1316, 
much discussed 
This 


law. 


Brunner, 13° AUTOMOBILE CASES 
138 A. 2d 713 (1958), has been 
among the lawyers and 
decision followed the Penn- 
The trial judge prohibited 
plaintiff's attorney from giving to the jury 


his value per minute, hour or day for pain 
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judges 
sylvania 





and suffering and the like and also pro- 
hibited him from stating what he expected 
to recover. A verdict was obtained which 
was not satisfactory to the plaintiff and an 
appeal was taken to the superior court. The 
superior court reversed the trial court. The 
defendant then appealed to the supreme 
court. The supreme court analyzed the situ- 
ation and reversed the superior court. The 
opinion was so logical that the defendants’ 
attorneys started objecting to this proce- 
dure and I am told by attorneys in various 
states that there are several appeals now 
pending which will likely result in other 
states following the Pennsylvania rule. 


As will be pointed out, in some of the 
cases which accompany this article, there 
is no objection to the use of the blackboard 
in itemizing losses that can be determined 
from the evidence; but the speculative fig- 
ures that comprise a large part of the ver- 
dict should not be given to the jury. The 
courts without conflict charge the jury in 
damage suits that there is no table to estab- 
lish fair compensation for such elements of 
damages as pain and suffering, humiliation, 
and the like. A fair sum based upon the 
evidence, the law and the enlightened con- 
science of the jury is the only standard 
acknowledged and a more definite one is 
impossible. These elements of damage are 
not susceptible to accurate computation. 
There is no mart for these damages. There 
is no scientific, economical or legal guide 
by which the jury convert these ele- 
ments of damages to a certain dollar. The 
plaintiff cannot say that his pain is worth 
$5 a day, nor can he say that his embarrass- 
ment is worth 50¢ a day. Indeed, the law 
will not permit an expert witness to tell the 
jury the value of these items per day or 
Admittedly, there items are incapable 
of proof. The fact that they are incapable 
of proof should be no reason for permitting 


can 


year. 


an advocate to supply that which the law 
does not permit. To permit such procedure 
is saying that it cannot be proved; there- 
to do illegally 

The partisan 
has been permitted to substitute his idea of 


fore, we allow an attorney 


what cannot be done legally. 


what is to be where the court recognized 
that it would be dangerous to let even an 
expert speculate on such figures. 


Attention is invited to the comments of 
Welcome D. 
the Defense Law Journal 
himself the between 
and pain and suffering. It is true that dol- 
lars must be the compensation allowed for 


pain and suffering and the like, when it is 
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Pierson on the Botta case in 
One should ask 


relationship dollars 





CHART A 


Yes No 

I. 1. Pleadings demand specified 
amount ; 47 2 

2. Bo juries see pleadings? 
(8 in conflict) 26 17 

3. Does plaintiff's attorney re- 

veal to jury amount 
claimed? (2 in conflict) 31 5 


4. Does court reveal to jury 
amount claimed? (23 by 
custom—10 in conflict— 
6 by rule or statute) 39 7 


un 


Can states comply with 
Pennsylvania practice? 
By rule or decision 19 1? 
By legislative act 3 

II. Is plaintiff's attorney permitted 

to advise jury his value of 


pain, etc.? 42 3 
Limited 2 
Rule 1 
Custom 14 
Conflict 12 
Discretionary 5 


Decisions 8 





caused by the negligence of another; but in 
passing, it has been said that both money 
and trauma have brought pain and suffering 
to the flesh. Before the days of modern 
civilization, the Bible refers to the rich, the 
camel and the eye of the needle. 


No two persons suffer the same pain in 
the same way even if identical injuries could 
be imposed upon two people at the same time. 
Pain is not constant, nor does it follow any 
pattern. The jurors have different ideas as 


to the value of pain and suffering. If each 
juror had the same idea regarding these 
matters and other matters that could be 
more accurately proven, there would be 


need of only one juror in the trial of a 
damage suit, or the judge could decide the 
amount of all damages. Is pain and suffer- 
ing worth more when you refer to Mr. A 
than it is when you refer to Mr. B? Who 
decides this? When it is left to the attor- 
ney, he makes the decision, puts it on the 
board and peddles it to the jury. He 
the same formula in every case. 


uses 


Under our rules of practice, the attorney 
is legally allowed to argue only the evi- 
dence and reasonable deductions therefrom. 
Yet it often occurs that the larger part of 
the amount claimed relates to items that 
have not been price-tagged by evidence. 


All attorneys agree that the attorney’s 


evaluations are not evidence, but they are 
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displayed to the jury in such manner that 
I think it would be fair to say that these 
figures become kissing cousins of evidence. 

I direct your attention to the American 
Bar Association’s publication of the 1958 
proceedings of the Section of Insurance, 
and Compensation Law, in 
which you will find an excellent discussion 
of the blackboard technique by Messrs. 
Gillen of Florida and Shepherd of Missouri. 


Negligence 


I also call attention to the panel discus- 
sion of the Botta case at the 1958 National 
Association of Claimants’ Compensation At- 
torneys convention. 

What is the difference 
hibit admitted in evidence and the black- 
board? I am sure the difference will be 
recognized immediately. Let us compare 
blackboard figures with a picture that has 
been admitted in evidence. 


between an ex- 


Photographs as Evidence 

Before a photograph will be received as 
evidence, if there is any objection, the court 
is careful to safeguard the rights of the 
parties, and the plaintiff is made to prove 
that the picture offered is a fair representa- 
tion of the thing it is supposed to represent 
at the time the condition or object shown 
became material. Without the picture’s being 
thus authenticated, the jury is not permitted 
to see it. Once properly authenticated and 
admitted in evidence, it is handed to the 
jury and passed from one to the other. If 
you watch the clock as the picture is passed 
down the line, you will note that a juror 
will not look at the average picture for 
more than one minute. The picture may be 
exhibited to them once or twice during the 
argument and they may take it with them 
to the jury room, While it is speculative, 
it is safe to say that the individual juror 
will not look at the picture more than two 
or three minutes during the entire trial. 

Compare his study of the picture with 
his study of the blackboard. 
that the court has allowed 
hour to argue a case. In his opening argu- 
ment, plaintiff’s attorney will consume ten 
to 15 minutes restating the issues and com- 
menting upon the evidence, including the ex- 
hibits. Then he will start the preparation 
of his blackboard. If he has brought a pre- 
pared placard, he will start inserting his 
figures from his scratch pad while he talks 
to the jury, or he will transfer his pad 
figures and items to a blackboard. As he 
writes, he will explain his ideas and values 
to the jury. Each juror is looking at the 
production, exhibit, or whatever you call it, 
which is being prepared. It is an exhibit in 


Let us assume 


each side one 
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every respect, except that it does not go to 
the jury room. The attorney emphasizes 
this exhibit more than all the other exhibits 
put together. 


It will take the attorney ten to 15 minutes 
to complete his writing and explanation of 
what he has done and when he has finished 
the job he will likely go over the figures 
again. This is done with the idea of trying 
to get the jury to absorb his evaluations. 
Each juror has had his attention focused on 
the blackboard from 15 to 20 minutes. Then 
in the closing argument, after the defendant 
has had his say, the plaintiff’s attorney will 
again call the jury’s attention to the price 
tags for another five or ten minutes, so 
that out of the hour allocated the jurors 
are looking at these figures for approxi- 
mately one half of the time. If more time 
is allowed for argument, there is more time 
for the jury to study the figures. 


It has been said that Mark Twain defined 
a mule as: “Being born without the pride 
of ancestry Or the hope of posterity.” 


Certainly the first line of his definition is 


applicable here. The second line has re- 
cently gained favor. 
The figures on Chart B are typical of 


trial tactics used today in many courts. 
This particular example illustrates the point 
I have been making. These figures are an 
attorney’s evaluations of the elements of 
damages he claimed and the over-all total 
in a case tried in Florida. This board was 
prepared from the appellate court opinion. 
The jury verdict was for the exact amount 
totaled on the board. No six men could 
possibly go into a jury room with the evi- 
dence they have heard and seen, and the 
charges of the court and come out with a 
verdict agreeing exactly with the plaintiff’s 
evaluations of the various items and agree- 
ing with his total. The jury wholeheartedly 
accepted the attorney’s evaluation in lieu of 
their everyday experience. Bear in mind 
that the attorney was likely interested finan- 
cially in the verdict rendered. 


I think there are some overlapping items 
enumerated on the chart. A _ dissenting 
opinion in the case contained comments on 
the overlapping items enumerated at the 
bottom. 


The Supreme Court of Florida, in Brad- 
dock v. Seaboard Airline Railroad Company, 
4 NEGLIGENCE CAsEs (2d) 848, 80 So. 2d 662 
(1955), commenting on the elements of 
damages said: “The problem is not one of 
mathematical calculation, but it involves 
exercise of their sound judgment of what 


571 





CHART B 
Mike Braddock 


Age 9 Expectancy, 56 years 
Pain and Suffering to date, 395 days 
Experience of accident 5,000 
Hospital 3/25-4/5/52 1,200 
First 30 days at home 300 
To date 353 days 700 
Inability to Lead Normal Life 
3/25-5/31/52 crutches 340 
6/1-10/31/52 pylon 459 
11/1/52 to date artificial limb 348 


Humiliation and Embarrassment 1,915 


10,262 


20,440 days Future 56 years 
Medical 
Checkup by doctor once a year 440 
Artificial legs 3,600 
Repairs and maintenance 2,640 
Stump socks 985 
Extra pants, shoes and socks 4,400 


Limb adjustment every 2 weeks 2,912 


14,977 
Pain and Suffering, 20,440 days 20,440 
Humiliation and Embarrassment, 20,440 days 40,880 
Inability to Lead a Normal Life, 20,440 days 40,880 
Loss of Earning Capacity, 5500 x 50% x 56 121,000 


Votal 248,439 


is fair and right.” However, in the ultimate element of damages claimed or the total 
decision of the Braddock case, the supreme claimed. If he feels the jury did wrong, 
court endorsed the use of the blackboard he can only vacate the verdict; vet the 
by plaintiff's attorney attorney, who is not even subject to cross- 

examination, who is not a witness, can dic- 


Lawyer Sets Verdict tate a verdict as illustrated by the placard. 


There are government bonds and gilt | have not tried to run down all of the 
edge securities that will return approxi cases dealing with this subject, but I have 
mately 4 per cent for the use of money attached to this article some interesting cases 
[he money awarded by the jury in this from different states wherein this subject 
case, invested in_ these securities. would has been discussed and ruled on. 


1 . . - - TQ *,* - 
produce a revenue of more than $8,000 I do not mean to be critical of any law- 


ver or group of lawyers. It is the trend 
of procedure which has gradually developed 
and which depends upon the whims of vari- 


per year, leaving the principal intact at 
the time of the injured party’s death. I am 
not determining whether this was or was 
not a fair verdict. I am illustrating the fact 
that the lawyer set the verdict and in 
fluenced the jury to a point where they 


laid aside their own evaluation. The courts : : tol , i 
instruct the juries that they are the sole nation into dollars and cents for the enlight 


enment of a jury. In every instance where 


ous trial judges which should be corrected. 


There are no statutes or rules of court 
permitting attorneys to transfer their imagi- 


judges of the amount that should be awarded ; : ' 
the injured party if they find in his favor the courts have permitted this type ” 
The judge is an officer of the court who exhibition, it is done by custom of decision, 
presides over the trial and who is there and the procedure is Jar irom unitorm. 
to see that justice is administered. He has In one of my cases, a trial judge per- 
no interest in the outcome of the suit. He mitted the plaintiff's attorney to exhibit 
has no leaning either way, and he cannot one of these placards to the jury in his 
insinuate what his opinion is regarding any opening statement, containing only the ele- 
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ments of damages, over my objection. Other 
judges in the court have refused 
to permit plaintiff’s attorney to use the 
blackboard. One plaintiff's attorney at- 
tempted to deliver a typed statement of 
his value of the items claimed to the jury 
in his argument. The court stopped him 
could accomplish this. Some 
jurors copy the figures the attorneys have 


same 


before he 


put on the blackboard. Some judges refuse 


to permit the jurors to copy such figures. 


Once I was reprimanded in the presence 
of a jury by a trial judge for erasing plain- 
tiff’s attorney’s figures from the blackboard 
at the 
attempted to draw a diagram on the board. 
Chere court 
room 


beginning of my argument as | 


was only one board in the 


Most of the confusion and conflict in the 
states is’ brought about by the 
appellate courts to 
Our appellate courts have 


lower 


various 
failure of the 
definite 
approved the 


take a 
stand 
refusing to 
permit plaintiff's attorney to use a_black- 
they affirmed the 
permitting the use of the 
that that they 
matter if presented 


courts mm 


board. In another case 


lower court in 
board and stated in 


would 


case 


reconsider the 


In practically all damage suits where 
permanent injuries are claimed, the plaintiff 
will attempt to prove his life expectancy by 
a table. These tables have been in use 
for a long time, but let us analyze the one 
It represents the ex 
health 
and is based upon a select group of people 
work-life ex 


group 


most commonly used 


pectancy Of a person in average 


It has no relation to the 
pectancy of any individual or any 
of individuals. A work-life expectancy a1 
ticle has been prepared by Messrs. Krohl 
and Wolfe of Chicago. it appeared in the 
April, 1959, issue of the Insurance Counse 
Journal 


One of these tables has been used 


by some attorneys in damage suits 


Whenever any table is used in such a 


damage suit, it should be pointed out that: 


\ man does not usually work a full life- 
natural death. In 
addition, a man’s work-life is affected by 
(1) strikes; (2) business failures; (3) lay- 
offs: (4) sickness: (5) 
one reason or another; (6) involuntary re- 
tirement; (7) hazardous employment, if it 


time if he lives to a 


loss of business for 


happens to be a case involving hazardous 
employment; (8) labor competition in open 
market: (9) clothing, maintenance, food, 
dues, expenses for entertainment in 


equipment. 


union 
securing tools and 


Also, it is recognized that 


business, 
a laboring man 


Dollars and Cents 


usually starts to decline in income after 


about 55 years of age. 


All of these items absorb a part of the 
average man’s earnings. None of these 
things appear in plaintiff's computation on 
the blackboard, and yet they have a material 
bearing upon the future financial condition 
of the injured party. 


Plaintiff's attorney cannot put his black- 
evidence. If the defendant’s at- 
torney objects to the use of the board, he 
should state his objections in the 
and .ask that the blackboard be preserved 
He should 
If he puts the board 
in evidence, there is a possibility that the 
trial judge will allow the 
the jury room and on appeal the defendant’s 


board in 
record 


and made a part of the record. 
not put it in evidence. 


board to go to 


attorney may be faced with a claim that he 
cured any error by putting the board in 
evidence as his exhibit. This time I am 
asking you to return a verdict of guilty, 
there have been great 
sions on the rights of the 


because transgres- 
defendant 


[The End] 
APPENDIX 


The following jurisdictions are the only 
ones | have found which have ruled upon 
the question of permitting plaintiff's coun- 
sel to convey to the jury some monetary 
estimate of the plaintiff's injuries: 


1. ALABAMA: Yes 
has permitted statements of monetary value 
t claim in Clark v. Hud 
(Ala., 1956), and, also, 
County Cooperative, Inc., v 
263 Ala. 557, 83 So. 2d 201 (1955). 


This jurisdiction 


ot a personal injury 
son, 93 So. 2d 138 


in I auderdale 
Lansdell, 


This is discretionary with the trial judge 
\labama approved a Mississippi case, wherein 
the trial thoroughly 
jury on the use of the 


instructed the 
chart in the Clark 


Che Lauderdale case was based upon 


judge 


Cade, 
a breach of contract 
2. DELAWARE: No. Henne v. Balick, 


(2d) 887, 146 A. 2d 
opinion of 


15 AUTOMOBILE CASES 
394 (Del., 1958), the 


appended, 


which is 
disapproves the use of a mathe- 
matical formula for setting forth pain and 
suffering on a per diem basis, as speculation 
unsupported by evidence 

There 
elements of 
said that the 
plaintiff must furnish reasonable basis for 
that 


This case involved a law student. 
was no overlapping of the 
damages claimed. The court 


his argument and that the fact some 
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may be hard to prove does not 
warrant permission to the attorney to 
supply this omission. ‘The trial court per- 
mitted the use of the blackboard and the 
appellate court reversed it. 


3. FLORIDA: Conflict. Braddock v. Sea- 
board Air Line Railroad Company, 4 NeEGLI- 
GENCE Cases (2d) 848, 80 So. 2d 662 (Fla., 
1955), aff'd, 96 So. 2d 127 (Fla., 1957), sanc- 
tioning the use of mathematical formula. 


elements 


The Florida Supreme Court in the Brad- 
dock case said that there were no standards 
by which the jury could be governed and 
that their enlightened their 
guidepost. On the first appeal, no objec- 
tion was made to the use of the blackboard. 
The case was reversed, however, for a new 
trial if a remittitur was not entered. After 
the second judgment, a second appeal was 
taken at which time the use of the black- 
board was questioned. The second appeal was 
affirmed but there is a dissenting opinion 
commenting upon the use of the blackboard 
and the overlapping elements of damages 
claimed. 


conscience is 


Andrews v. Cardosa, 97 So. 2d 43 (Fla., 
1957). In this case, plaintiff's attorney at- 
tempted to furnish the jury with pads and 
pencils and attempted to use the blackboard. 
The trial judge refused both requests, and 
his ruling was affirmed by the appellate 
court. 


Ratner v. Arrington, 9 NEGLIGENCE CASES 
(2d) 806, 111 So. 2d 82 (Fla., 1959). In 
this case, the court discussed the pros and 
cons of the use of the blackboard but stated 
that the matter had recently given the 
courts much concern. The court approved 
the use of the blackboard but stated that 
in so doing the court did not purport to 
the question. The Ratner opin- 
ion set forth the contents of the blackboard 
used in the Braddock case. 


4. GEORGIA: Atlanta Joint Terminals 
v. Knight, 106 S. E. 2d 417 (Ga., 1958). The 
attorney may state to the jury the amount 
sued for. 


5. ILLINOIS: Graham v. Mattoon City 
Railway Company, 234 Ill. 483, 84 N. E. 1070 
(1908), approves statements of counsel con- 
cerning his estimate of monetary worth of 
plaintiff's injuries. The attorney may state 
to the jury the amount sued for. 


6. INDIANA: Yes, Kindler Vv. Edwards, 
5 NEGLIGENCE Cases (2d) 742, 126 Ind. 261, 
130 N. E. 2d 491 
of mathematical 


argued for 2! 
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foreclose 


(1955), sanctioning use 
formula. The was 
6 hours. The blackboard was 


case 


exhibited to the jury during argument of 
plaintiff's attorney and turned around dur- 
ing argument of defendant’s attorney. De- 
fendant’s attorney contended that the board 
was exhibited to the jury during most of 
the argument. The appellate court sanc- 
tioned the use of the board and its exhibition 
to the jury during argument of plaintiff's 
counsel. 

7. KENTUCKY: Yes. Aetna Oil Com- 
pany v. Metcalf, 21 AutroMosBILe Cases 773, 
298 Ky. 706, 183 S. W. 2d 637 (1944); aff'd, 
23 AvutToMoBILE CAsEs 1105, 300 Ky. 817, 
190 S. W. 2d 562 (1945), sanctioning use 
of mathematical formula. 

8. MINNESOTA: Boutang v. Twin City 
Motor Bus Company, 9 AUTOMOBILE CASES 
(2d) 726, 248 Minn. 240, 80 N. W. 2d 30 
(1956) holding that plaintiff's 
counsel may employ a mathematical formula 
to illustrate pain and 
diem basis, for illustrative purposes only, 
but not for determining the reasonableness 
The Boutang case overrules 
the former view as expressed in Ahlstrom 
v. Minneapolis, St. Paul & Sault Ste. Marie 
Railroad Company, 4 NEGLIGENCE CAses (2d) 
439, 244 Minn. 1, 68 N. W. 2d 873 (1955), 
wherein the court deplored and specifically 
condemned the use of mathematical formula 
on a per diem basis to estimate the value 


expressed 


suffering on a per 


of the award. 


of pain and suffering, embarrassment, etc. 
It is hard to reconcile the Ahlstrom opin- 
ion with the Boutang opinion. In the latter 
opinion the court that the attorney 
may use the figures for “illustrative pur- 


said 


poses only.” 

9. MISSISSIPPI: Yes. This jurisdic- 
tion approves the statement to the jury and 
use of charts by plaintiff's counsel of his 
estimate of damages for personal injuries, 
upon mathematical formulae. See, 
Arnold v. Ellis, 12 AutoMoBILE CAseEs (2d) 
761, 97 So. 2d 744 (Miss., 1957); Four- 
County Electric Power Association v. Clardy, 
3 NEGLIGENCE Cases (2d) 871, 221 Miss. 403, 
73 So. 2d 144 (1954). This latter 
approves the use of the charts but only in 
opening statement and in plaintiff's attor- 
ney’s argument. 

10. MISSOURI: Yes. Dean v. Wabash 
Railroad Company, 229 Mo. 425, 129 S. W. 
953 (1910), approved plaintiff's counsel’s 
monetary estimate of damages in personal 
injury case to the jury. 

11. NEW HAMPSHIRE: Yes. Sanders 
v. Boston & Maine Railroad, 77 N. H. 381, 
92 A. 546 (1914), held, monetary argument 
to jury on award for personal injuries was 
proper. 


based 


case 
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Williams v. Williams, 87 N. 
\. 172 (1935), approves 
damnum in argument. 

12, NEW JERSEY: No 
ner, 13 AuToMoBILE CAseEs (2d) 1316, 138 
A. 2d 713 (N. J., 1958). See the reasoning 
in the opinion and the discussion of other 
cases. 

13. PENNSYLVANIA: No. Pennsyl- 
vania appears to be the only jurisdiction 
which has 


H. 430, 182 


reference to ad 


Botta v. Brun- 


followed an unswerving course 
of forbidding plaintiff's counsel to inform 
the jury of the ad damnum clause, and he 
cannot put a value on elements. See, for 
example, Stassum v. Chaplin, 234 Pa. 125, 
188 A. 111 (1936); Joyce v. Smith, 269 Pa 
439, 112 A. 549 (1921); Bostwick v. Pitts 
burgh Railways Company, 255 Pa. 387, 100 
\. 123 (1917); Quinn v. Philadelphia Rapid 
Transit Company, 224 Pa. 162, 73 A. 319 
(1909); Goodhart v. Pennsvyivania Railroad 
Company, 177 Pa. 1, 35 A. 191 (1896); 
Carothers v. Pittsburgh Railways Company, 
229 Pa. 558, 79 A. 134 (1911); and Baker 
v. Pennsylvania Railroad Company, 142 Pa 
503, 21 A. 979 (1891) 


14. TEXAS: This jurisdiction approves 


practice of plaintiff's counsel stating in 


argument to jury amount he believes plain- 
tiff is entitled to in damages. J. D. Wright 
& Son Truck Line v. Chandler, 34 AutToMo- 
BILE Cases 909, 231 S. W. 2d 786 (Tex. Civ. 
App., 1950); Kimball et al. v. Noel et ux., 
228 S. W. 2d 980 (Tex., 1950); A. B. C. 
Storage & Moving Company, Inc., v. Herron 
et ux., 138 S. W. 2d 211 (Tex. Civ. App., 
1940). 

15. FEDERAL COURTS: In Vaughan 
v. Magee, 218 F. 630 (CA-3, 1914) (appeal 
from the judgment of the United States 
District Court for the Eastern District of 
Pennsylvania), the holding was based upon 
Pennsylvania law, and held that counsel 
could not inform the jury of the amount 
sued for. 

In Philadelphia & Reading Railway Com- 
pany v. Skerman, 247 F. 269 (CA-2, 1917), 
it was held that a statement by plaintiff's 
counsel that plaintiff claimed $50,000 dam- 
ages is not open to objection in the federal 
district New 
the cause of action arose in Pennsylvania. 

In Imperial Oil, Ltd., v. Drlik, 234 F. 2d 
4 (CA-6, 1950) (cert. den., 352 U. S. 941 
(1956)). sanctioned the use of mathematical 


court for York, even though 


formula in an admiralty action 


SCIENCE AND AUTOMOBILE ACCIDENTS 


a vehicle going 20 miles per 
hour has four times the kinetic energy 
of the same vehicle at 10 miles per 
hour; going 30 hour the 
kinetic energy becomes nine times as 


miles per 


great; and stepping up the velocity 
to 40 miles per hour 
kinetic a factor of 16! 

“Of 
self is not 


increases the 
energy by 
energy in it- 
But convert this 
destroying sheet metal 
collision 


course, kinetic 
harmful 
energy into 


and other components in a 


and you can see why speeds are 


dangerous 
“It is unfortunate lay- 
men do not 


that many 
that this 
tion of speed to energy of destruction 
Most drivers think that doub- 

doubles the kinetic 
untrue and how haz- 


realize rela- 
exists. 
ling the speed 
energy. How 
ardous !” 

These statements are made by Pro- 
fessor Jonathan Karas, director of the 
physical science section MVR Scien- 
tific Evaluation Group, Durham, New 
Hampshire, in a paper entitled “Auto 
mobile Accident Reconstruction Tech- 
niques.” 


Dollars and Cents 


“Given a certain set of facts a 
scientist can reach a conclusion which, 
in some cases, can fix the blame for 
a wrongdoing, thus saving court time 
and and resulting in a full 


measure of justice for the offended. 


expense 


‘A motor vehicle accident repre- 
sents a situation which must follow 
many principles of statics and dynamics, 
two facets of the broader physical 
field of mechanics .. . it is surprising 
to find some counsels and courts still 
apparently mystified to learn that 
these same principles do apply to a 
modern automobile, irrespective of its 
controlled or uncontrolled behavior.” 


Karas that “to an 
attorney who has respect for his time 
and efforts, the best advice is to ob- 
tain scientific aid at the outset, even 
before he commits himself to take the 
also comments that “To 
months of preparation, 
that his facts are in conflict or that 
it is scientifically obvious that he is 
pursuing a losing battle, is irritating 
to say the least.” 


Professor Says 


case.” He 
learn, after 








New Insurance Investigator 
May Wear Shootin’ Irons 


Super-insurance sleuth and special in- 
vestigator Sam Logan will make it hot for 
insurance frauds and swindlers on TV this 
fall. Working for the fictitious Blackhawk 
Insurance Company of Chicago, Sam will 
travel throughout the United States and 
below the border to investigate crimes com- 
mitted by persons scheming to make a 
“quick dollar” at his company’s expense. 

This new 
“Man from 
the ABC-TV 
Dp. i. 
sidiary of Columbia Pictures Corporation, 
has announced that the new program 
“first” in dealing with the American insur- 


outdoor-adventure program, 
Blackhawk,” will premier on 
network October 9, at 8:30 
Screen Gems, Inc., a television sub- 


is a 


ance agent. 


More Dollars 
for Heart Research 


A total of $1,205,510 has been allocated 
for heart research by the Life Insurance 
Medical Research Fund. The Institute of 
Life Insurance has announced for the fund 
that 83 awards have been made, 64 being 
made to medical research institutions in 22 
states, the District of Columbia, four Cana 
dian provinces and Mexico 


Department Store Credit Customers 
Get Life Insurance Plan 


Pan-American Life Insurance Company 
and D. H. Holmes, Ltd., department store, 
both at New Orleans, Louisiana, have de- 
veloped a customer-insurance plan to be 
offered to the department charge 
and credit-plan customers. It is believed to 
be the first and only one of its kind in the 
United States. 
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store’s 


\ny person who has a charge account or 
is a credit-plan customer of Holmes is eligible 
for the plan. No physical examination is 
required and the policy will 
value determined by the age of the 
tomer. There will be one premium for all 
ages and it will be payable once a year and 
appear as a regular charge on the customer’s 
statement. 


have a face- 


cus- 


Public Hearing on 
Substitution of Policy Charges 


\ public hearing will be held before Cali- 
fornia Insurance Commissioner F, Britton 
McConnell, or a designated deputy, at his 
office at 10 a.m. on Friday, September 25, 
1959. The purpose of the hearing will be to 
consider the adoption of a regulation setting 
forth a maximum charge which may be 
made by a lender for the substitution of 
insurance policies pursuant to Section 771(d) 
(added by Chapter 1918, Statutes of 1959, 
SB-897) of the California Insurance Code. 
This proposed action, if taken, will add a 
new article to subchapter 1 of Chapter 5 of 
Title 10 of the California Administrative 
Code. 


New Law for 
Agents and Brokers 


Pennsylvania Insurance Commissioner 
Francis R. Smith has called the attention of 
insurers, exchanges, fraternal 
and beneficial societies to Act 141, Acts of 
1959, relating to the fiduciary capacity of 
agents and brokers. 


associations, 


Section 633.1 provides that every insur- 
ance agent and broker in the state will be 
responsible in a fiduciary capacity for all 


funds received or collected as an agent or 
broker. A broker or agent shall not, with- 
out the consent of his principal, 


mingle any such funds with his own funds 


express 
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PERSONS AND EVENTS 


John J. Wicker, Jr., of Richmond, Vir- 
ginia, has succeeded Stanley C. Morris 
of Charleston, West Virginia, as chair- 
man of the Section on Insurance, Negli- 
and Compensation 
American Bar 
meeting was held August 23-27 at the 
Deauville Hotel in Miami Beach. Wel- 
come D. Pierson of Oklahoma City, 
Oklahoma, succeeds Mr. Wicker as chair- 
man-elect. Elected section vice-chairman 
was James B. Donovan. Lowell D. Snorf, 
Jr., of Chicago retained his post as secre- 
tary of the section 


Law of the 
The section’s 


gence 


Association. 


A joint committee to deal with ques- 
tions which may arise out of the inter- 
pretation of the life insurance company 
tax law has been appointed by the presi- 
dents of the Life Insurers Conference, 
the Life Insurance Association of Amer- 
ica and the American Life Convention. 
John T. Acree, Jr., president of Lincoln 
Income Life, heads the LIC; Clarence 
J. Myers, chairman and president of New 
York Life, the LIA a: and R. E. Irish, 
president of Union Mutual Life, the ALC 


The National Association of Mutual 
Agents has reported that 39 
students received diplomas for their suc 


Insurance 


cessful completion of a three-week course 
in Fire and Casualty Insurance at Ober- 
lin College. David Ivry, director of the 
third Mutual Agents School 
and associate professor of insurance at 
the University 
at the 


Insurance 


of Connecticut, presided 


ceremony 


The Sixty-eighth Annual Meeting of 
Life Med 
will be held 
Hotel Statler Hilton 
Some of the presen 


the Association of Insurance 
ical Directors of America 
October 21-23 at the 
in New York City. 
tations that will be of interest to insur 


ance men will be made by Dr. Peter G. 
Denker, who will discuss the handling of 


or with funds held by him in any other ca 
pacity 
require an agent or 


broker to maintain a separate bank deposit 


This law does not 
for the funds of each principal, so long as 
the funds held for each principal are rea- 
sonably ascertainable from the books of 
account and the records of the agent or 
broker. 

Agents and brokers should be notified of 
the contents of this act which became effec- 
tive September 1, 1959 


The Coverage 


claims involving neuropsychiatric prob- 
lems and Dr. John J. Hutchinson, who 
will summarize the findings of the build 
and blood pressure study of the Society 
of Actuaries. Dr. Milton Helpern will 
discuss certain phases of pathology re- 
lated to insurance medicine and Dr. C. 
Marshall Lee, Jr. will present a paper on 
the impact of progress in surgical pro- 
cedures on medical underwriting. 

A meeting of the Subcommittee on 
Credit Life and Credit A & H Model Bill 
Legislation will be held in conjunction 
with the Zone Four meeting of the Na- 
tional Association of Insurance Commis- 
sioners at the French Lick Sheraton, 
French Lick Springs, Indiana. The zone 
meeting will be held on October 1 and 2, 
and the subcommittee meeting is sched- 
uled for September 30 at 1 p. m. It has 
been requested that any suggestions or 
comments be submitted to Joseph S. 
Gerber, Director of the Illinois Depart- 
ment of Insurance, 160 North La Salle 
Street, Chicago 1, Illinois, before the 
meeting for the purpose of presenting 
same to the members of the subcom- 
mittee prior to the meeting date. 

Lowell Knipmeyer of Kansas City, 
Missouri, was president of The 
Federation of Insurance Counsel for 1959- 
1960. He succeeds George F. Woodliff 
of Jackson, Mississippi. William A. Gil- 
len of Tampa, Florida, was elected exe- 
cutive vice president. Vice presidents 
elected were C. A, DesChamps, Fire- 
men’s Fund Indemnity Company, San 
Francisco; Leo Grossman, Progressive 
Mutual Insurance Company, Cleveland; 
Henry P. MacKeen, Halifax, Nova 
Scotia; Sidney A. Moss, Los Angeles; 
Edmund J. O’Brien, Lumbermens Mutual 
Casualty Company, Chicago; Victor D. 
Werner, New York; and J. Boone Wil- 
son, Burlington, Vermont 


elected 


Florida Commissioner 
to Hold Hearing 


Insurance Commissioner J. Edwin Larson 
has issued a preliminary notification that on 
October 1, 1959, he will announce an official 
public hearing in connection with Section 
597 of the Florida 

This section of the code goes into effect 
October l, 
missioner promulgate rules and regulations 
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Insurance Code 


1959, and provides that the Com- 
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INSURANCE MAN OF THE YEAR.—H. Bruce Palmer (center), president of the Mutual 


Benefit Life Insurance Company, Newark, 


New Jersey, has received the Insurance 


Man of the Year award from the Federation of Insurance Counsel. The presentation 
was made by Gus H. Wortham (right), president of the American General Group of 


companies in Houston, Texas, and recipient of last year’s award. 


Presiding at the 


ceremonies in Miami Beach on August 20 was George H. Woodliff (left), president 


of the federation. 


in regard to the sale of credit life and credit 
disability insurance in the state. 


Company Policies in Regard to 
Maternity Leaves Vary Widely 


Women comprise one third of the labor 
force of the United States, with nearly 4 
million being working wives in the principal 
childbearing age group of 20 to 34 years of 
age. Employment of women in 
group has risen steadily 
birthrate. 


this age 
and so has the 
Therefore, companies have been 
forced to formulate policies as to when an 
employee must be terminated or placed on 
leave when she becomes pregnant. 


The National 
recently 


Industrial Conference Board 
conducted a survey to ascertain 


what measures companies are taking to pre- 
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serve the employee relationship when the 
stork plans a visit. Many place a 
premium on women who maintain satis- 
factory employment records over a period 
of years. Extension of a maternity leave to 
such women is a tacit recognition of their 
loyalty and is in the interests of the com- 
pany 
labor 


firms 


Good public relations, employee morale, 
market and 
training that may 
maternity 


shortages, employment 
costs are considerations 
influence a company to 


leaves of absence. 


grant 


Whether the maternity leave is for three 
months or for two years, the pregnant 
woman is often required to begin the leave 
not later than a specific time prior to de- 
livery. Out of 46 companies supplying such 
information, 27 set the 
somewhere 


date for 
fifth 


leaving 
between the and sixth 


month of pregnancy: 
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Number 
of Months Before 
Expected Delivery 


Number of 
Companies 
6 weeks 
months 
months 
months 
months 
6 months 
Individual basis 
Continuation of employment until the 
deadline is contingent upon the employee’s 
ability to meet her job requirements with 
proper regard for her health. Some com- 
panies believe that the proper time to com- 
mence a maternity leave is dependent on a 
number of factors, including the judgment 
of the immediate supervisor, the desires of 
the employee and the physical 
of the employee. 


condition 


Out of 112 companies, all but one grant 
a maternity leave, without pay, in excess of 
the eight weeks. Over a third of the com- 
panies studied grant a minimum leave of 
six months, while more than a fourth give 
a year’s leave. Three companies permit up 
to two years’ absence. In addition, about 
half of the companies permit an extension 
of the original leave period in the event the 
employee is physically unable to return to 
work on schedule 

One of the problems involved in maternity 
leaves is that of seniority. Three fourths 
of the maternity plans included in the study 
provide for some degree of seniority pro- 
tection. Of these, two out of three permit 
seniority to accumulate during the leave 
period. In the remaining firms, the woman 
retains whatever seniority she has accrued 
up to the time of taking leave. 

Another problem is whether the same or 
a similar job will be offered to the woman 
upon re-employment. About a quarter of 
the companies surveyed guarantee that the 
woman can return to the same or a similar 
job at the end of the leave. 
panies the woman 


In some com- 
her former 
rate of pay; in others she receives the cur- 
rent rate for the job. 


returns to 


The employee who 
replacement for the returning 
either demoted or 
dismissed to consistent with 
rulings that might apply. 


served as 
transferred, 
make room, 


woman is 


any semiority 


Creditor Cannot Exclude Proceeds 


on Debtor's Life from Income 
The 
creditor who received the proceeds of a life 
policy 
for the 


Tax Court has recently held that a 


which was taken out by the debtor 


benefit of his creditors “as their re- 
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spective interests may appear,” could not ex- 
clude the proceeds from his gross income as 
“life insurance paid by reason of the death 
of the insured” because at various times 
portions of the indebtedness were charged 
off as worthless. 

automotive and truck 
creditor maintained an open 
account receivable for the purchaser-debtor. 
The unpaid balance of the account was 
$16,000, and the debtor also owed the credi- 
tor an additional sum of $5,000. 


As owner of an 
agency, the 


An insurance policy was taken out by the 
debtor on his own life in the amount of 
$10,000. It was taken out voluntarily and 
not at the request of the creditor. The policy 
contained a family income rider which pro- 
vided for payment of benefits on the basis 
of the commuted value determined at the 
date of death. Death benefits were made 
payable according to the terms of a settle- 
ment agreement. A relevant portion of this 
agreement stated that “The proceeds of the 
policy shall be paid to T. O. McCamant 
[petitioning creditor] and the Farmers and 
Merchants National Bank of Abilene, Texas, 
Creditors, as their respective interest may 
appear; provided, however, that if the total 
of all such indebtedness shall exceed the 
amount payable under this policy then the 
proceeds of the policy shall be paid to such 
creditors proportionately.” 


The went on to state that 
“Subject to the right of withdrawal herein- 
after given, the proceeds of the policy in 
excess of the sum payable to such creditors 
shall be paid in monthly instalments of $100 

: Such instalments shall be paid as 
they respectiv ely become due to Noill, 
Wife of the Insured Once during any 
calendar year the said Noill may with- 
draw a portion of such proceeds then un- 
paid, the total of all such 
to exceed $2,500.” 


agreement 


withdrawals not 


All premiums on the policy had been paid 
by the debtor, Within 30 
policy was issued the creditor received no- 
first time, that he had been 
beneficiary. After the debtor’s 
death the insurer requested a certification of 
the respective indebtedness from the peti- 
tioner-creditor bank which 
the insured the time of his 
death. The widow certified that 
the indebtedness owed the petitioner-creditor 
was $21,092.34. No portion of the proceeds 
that were derived from the debtor’s insur- 
ance were included by the petitioner-creditor 
in his gross income, 


days after the 
tice, for the 


named a 


and a creditor 
owed them at 


insured’s 


Before the Tax Court the creditor argued 


that the recovery of the amount of the 
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“loans” was excluded from gross income and 
exempt from taxation by the 1939 Code 
Section 22(b)(1)(A), which provides that 
amounts received under a life insurance con- 
tract which were “paid by reason of the death 
of the insured” are excluded from gross in- 
come. The creditor relied on Durr Drug 
Company v. U. S., 38-2 ustc § 9565. In that 
case, at the insistence of his employer, to 
whom he was indebted, an employee took 
out insurance policies on his life and named 
the employer sole beneficiary, All premiums 
were paid by the employer. Prior to the 
employee’s death, the employer had charged 
off part of the employee’s indebtedness as 
worthless. The amount charged off exceeded 
the amount of the proceeds received upon 
the employee’s death. It was held that the 
amounts the employer consti 
tuted insurance proceeds paid by reason of 
the death of the insured and 
able from the employer’s gross income 


received by 
were exclud 


In disposing of the instant case, the Tax 
Court stated that “It is therefore apparent 
that before [the creditor] could take 
under the provisions of the insurance con- 
tract, he not only had to establish 
{the debtor’s] death, but also had to prove 
that at the time of death, [the debtor] 
was indebted to him. Without proof of this 
indebtedness, [the creditor] was en 
titled to no part of the benefits provided for 
by the contract. Thus, the amounts received 
by petitioners under the [debtor’s] 
insurance contract were not ‘paid by reason 
of the death of the insured’, albeit his death 
was a prerequisite to the fund coming into 
existence. Rather, the funds were paid to 

{the creditors] by reason of the 
indebtedness of the insured to them 
not the 
named the sole beneficiary of a contract of 
debtor’s life and is the 
owner of such policy and its proceeds re 


This is 


case of a creditor who has been 


insurance on his 


gardless ot the existence of indebtedness at 
the time of death. That was the situation 
presented in Durr Drug Co. v. United 
States strongly 
[petitioning creditor]. In that case, 
ever, the beneficiary had only to submit 
proof of death to the insurer in order to be 
entitled to the benefits of the contract. In 
the case before us—no debt, no payment. 


relied on by : 
how- 


This distinction between Durr and the in- 
stant case is vital.,—7. O. McCamant v 
Commissioner, 32 TC —, No. 70. CCH Dec. 
23,667 


Shortage of Millionaires 


Just for the heck of it, we asked a number 
of persons what constitutes a millionaire. 
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Several of them said something like: ‘Oh, 
a millionaire is one who has got a million 
bucks.” Another answer ran like this: “A 
millionaire is a person who, after liquidating 
all hi would have over a million 
dollars.” These may be common concep- 
tions of what it takes to be a millionaire, but 
from the point of view of an income tax 
return, a millionaire is one who has an 
adjusted gross income of at least one mil- 
lion dollars. Mr. Webster (in the unabridged 


assets, 


edition) tells us that a millionaire is “one 
whose wealth is estimated at a million 
” Looking further, we find that 


“Wealth can be measured either as wealth 
flow (income) or as wealth funds (capital).” 


While there are more than 217 Indians in 
the United States, that’s all the millionaires 
the Commissioner of Internal 
count from his The millionaire, 
like the becoming a vanishing 
American. There aren’t too many ordinary 
taxpayers in the next group—those who file 
returns showing adjusted gross income un- 
der $1 million but over $100,000. There are 
only 23,701 such lucky taxpayers. The ad- 


Revenue can 
records. 
Indian, is 


justed gross income on the returns showing 
over $100,000 (millionaires included) totals 
$4,530,215,000. The average adjusted gross 
this is $189,406.09. The 


members of this group seem to be on the 


income for group 
point of extinction, because they represent 
05 per cent of the total number of tax 
returns filed. Most 

$5,000-$10,000 group. 


per cent of the returns showing 42 per cent 


only 
returns come from the 
This group files 29.1 


of the total adjusted gross income reported 


and pays 38.5 per cent of the income tax paid 


The total adjusted gross income reported 
on the tax returns here under consideration 
amounted to $280 billion, but because of the 
deductions 
$148.3 


and personal exemptions, only 
this amount is_ taxable. 


Chis figure is called a tax base, and in 1945 


billion of 


it represented 33.1 per cent of personal in 

In 1957 it represented 42.6 per cent, 
this that the tax 
base will be 44 per cent of personal income. 


come 


and year it is estimated 


In the last ten years, the individual income 
tax base has increased 189 per cent; and in 
the same period, personal income increased 


118 per cent 


The largest deduction on these returns is 
that attributed to personal exemptions, which 
in 1957 totaled $76.5 billion and which this 
year is likely to exceed $79 billion—which 
that it is much easier to be 
born an Indian than to be born a millionaire. 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Strict Liability by Statute— 
Contributory Negligence Instruction 


Where strict liability may exist, a party 
cannot complain of the giving of his 
adversary’s instruction on contributory 
negligence, when this same instruction is 
offered by the complaining party. Cali- 
fornia. 


This action was brought by a minor, age 
12, through his guardian ad litem and by 
the guardian, individually, to recover for the 
minor’s eye as a result of an 
electrical dynamite-cap explosion. Their 
complaint that the defendant, a 
plumbing company, negligently and unlaw- 
fully left, in a truck, dynamite caps which 
it knew were attractive to children. In 
answer, the plumbing company denied the 
allegations and set up the affirmative de- 
fenses of assumption of risk and contribu- 


loss of the 


alleged 


tory negligence. 


In the trial court there was a motion by 
the complainants to strike the affirmative 
defenses from the company’s answer on the 
ground that absolute or strict liability ex- 
isted. This was denied. The complainants 
also offered instructions on the subjects of 


Negligence 
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negligence and contributory negligence. In- 
stead of giving these, the trial judge gave 
the plumbing company’s instructions on 
these subjects and refused the complainants’ 
instructions on the ground that they were cov- 
ered. A verdict was rendered in favor of 
the company. 

On appeal, the complainants argued that 


the court shouldn't have given any instruc- 
tions on negligence or contributory negli- 


gence because the evidence showed that 
under Sections 12150.5 and 12221 of the 
Health and Safety Code, the plumbing 
company was absolutely or strictly liable 


and that the company’s activity was ultra- 
hazardous. Accordingly, the defense of 
contributory negligence was abrogated. 


In affirming the judgment, the appellate 
court noted that the complainants sub- 
mitted proffered instructions on the questions 
of negligence and contributory negligence 
and that the trial court gave similar instruc- 
tions offered by the company. Therefore, 
in the court’s opinion, “if there was error 
in giving the instructions such error was 
invited. A party who has tendered an issue 
by his complaint cannot object to his oppon- 
ent offering evidence on that issue.” The 
court cited DeMirjian v. Ideal Heating Cor- 
poration, 83 Cal. App. 2d 400, wherein it 
stated that “A party cannot complain 
of an instruction given at his own request 
or of an error in an instruction given at 
the instance of his adversary where he re- 
quests a substantially similar one.”—Carlson 
et al. v. Glanville. California District Court 
of Appeal. May 7, 1959. 9 NEGLIGENCE 
Cases (2d) 898. 


was 
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Municipality's Liability for 
Independent Contractor's 
Negligence 


A municipal parking authority may be 
responsible for damages caused by the 
negligent acts of an independent con- 
tractor in demolishing buildings, if the 
demolition operations are inherently dan- 
gerous and involve grave risk to other 
property. New Jersey. 


A realty and the tenant of a 
building sought compensation from an in- 
dependent contractor and a municipal park- 
ing authority for damage to the building 
and merchandise therein. The parking au- 
thority had hired the independent contractor 
to demolish buildings in preparation for the 
construction of a parking lot. During the 
razing operations the building in question 
was extensively damaged when the inde- 
pendent contractor, using 3,500-pound ball, 
knocked part of a brick wall from an ad- 
joining building onto the roof of the plain- 
tiffs’ building 


company 


In the lower court, the action against the 
municipal parking authority was dismissed 
on the ground that the parking authority 
could not be held responsible for the inde- 
pendent contractor’s negligence in demolish- 
ing the adjoining building. This appeal was 
taken by the realty company and the tenant 
of the damaged building from the dismissal 
in favor of the parking authority. 


The New Jersey Supreme Court noted 
that the lower court recognized that the 
demolition work was hazardous by its nature, 
but did not constitute a nuisance per se and, 
therefore, 
from 


absolved the parking authority 
responsibility for the negligent acts 
of the independent contractor because the 
authority had no control over the manner 


or methods of performing the demolition 


operation. (Only the material issue and 
finding will be considered here.) 
In remanding the case for a new trial 


against the parking authority, the supreme 
court noted Section 416 of the Restatement 
of Torts. The court said that the Restate- 
ment “propounds a rule which would im- 
pose liability upon the landowner who engages 
an independent contractor to do work 
which he should recognize as necessarily re- 
quiring the creation during its progress of 
a condition involving a peculiar risk of harm 
to others unless precautions are 
taken, if the contractor is negligent in fail- 
ing to take those precautions. Such 
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special 


work 


may be said to be inherently dangerous, 
i. €., an activity which can be safely carried 
on only by the exercise of special skill and 
and which involves grave risk of 
danger to persons or property if negligently 
done.” 


care, 


Also noted was the New York rule that 
the razing of buildings in a busy section of 
a city is inherently dangerous and involves 
a peculiar risk of harm to the public and 
adjoining property. In finally disposing of 
the case, the court stated that “In our judg- 
ment, the doctrine adopted by New York 

represents the sound and just concept 
to be applied. And within the broad outlines 
thereof where the minds of reasonable men 
might differ as to whether the activity con- 
tracted for by the landowner is inherently 
dangerous or involves a peculiar risk of 
harm unless special precautions are 
taken, the issue is for jury determination. 


“If the Authority had undertaken to raze 
the buildings by its own employees, obvi- 
ously it would have been required to exer- 
commensurate with the risk of 
damage to Majestic’s property. The effect 
of the principle approved as controlling with 
respect to the liability of the landowner is 
to declare that the duty owed by the Au- 
thority to Majestic is nondelegable.”— 
Majestic Realty Associates, Inc., et al. v. Park- 
ing Authority of the City of Paterson, New 
Jersey. New Jersey Supreme Court. July 6, 
1959. 9 NEGLIGENCE Cases (2d) 1136. 


cise care 


Public Sidewalk Injuries— 
What Constitutes Substantial Defect 


An elevation of from one to one and one- 
half inches between adjoining sidewalk 
slabs is not a defect of such a substantial 
nature as to impose liability upon a city. 
Ohio. 


The Supreme Court of Ohio has recently 
disposed of two cases involving claims for 
damages as a result of 
caused by 


injuries allegedly 
sidewalks. In both 
cases it was alleged that the defect was an 
elevation of one section of the walk above 
the adjoining section of from one to one and 
one-half inches. The court found in both in- 
stances that the record did not 
defect of such a substantial 


defective 


disclose a 
nature as to 


impose liability upon the city—Kuindle v 
City of Akron. Ohio Supreme Court. July 
1, 1959. 9 NeGLIGENCE Cases (2d) 1043. 
Amos v. City of Cleveland Heights. Ohio 


Supreme Court. July 1, 1959. 9 NEGLIGENCE 
Cases (2d) 1044. 
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| Summaries of Selected Decisions 

| Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Liability of Auto Dealer 
for Failure to Inspect Brakes 


A used-car dealer has the duty to exercise 
ordinary or reasonable care in making 
examinations of autos to discover defects 
which would make them dangerous to 
users or to those who might come in 
contact with them. Oklahoma. 


An employee of a used-car dealer delivered 
a used car to a minor and his mother so that 
they could test-drive it before buying it. 
During the the automobile 
was in their possession, the minor suffered 


second evening 
serious injuries while driving it. The injur- 
ies were sustained when the minor applied 
the brakes with great force, which resulted 
in a front wheel locking and in the auto- 
mobile going out of control and rolling over 
several times. 

In the trial court, judgment was rendered 
for the minor. The dealer appealed. On 
appeal, the dealer’s primary contention was 
that the minor was contributorily negligent 
continued to drive the vehicle 
after noticing on the first evening that the 
front-wheel brake would “grab” when the 
brakes were applied. 

The evidence before the Oklahoma Su- 
preme Court that the dealer had 
traded for the automobile in question and 
had driven it around the block. This was 
the extent of the dealer’s inspection before 


because he 


showed 


turning it over to the minor and his mother 
Upon delivery of the automobile, there were 
representations that the automobile was in 
good running condition and safe to drive 

There was expert evidence which showed 
that the brake consisted of a defective wheel 
cylinder. It was leaking hydraulic fluid 
which permeated the entire braking system, 
on the right-front wheel. Such fluid on the 
brake bands causes a “grabby” effect, and 
if the brakes are applied with great force, 
the wheel can easily “lock” and cause the 
steering wheel to spin abruptly. There was 
further evidence that a mere cursory exami 
nation of the braking system by a mechanic 
would have revealed the defective mechanism 

Regarding the dealer’s contention that the 
minor was contributorily negligent, the su 


Automobile 


court concluded that whether the 
minor was negligent in continuing to drive 
the auto after he learned, on the first evening 
that the brakes were defective, was a ques- 
tion of fact for the jury. In view of the 
evidence and under the circumstances, the 
jury was justified in finding that the defec- 
tive front-wheel brake was the proximate 
cause of the accident, injuries and damages 
sustained. 


preme 


As to the dealer’s liability, the court cited 
Thrash v. U-Drive-It-Company, 158 Ohio 
St. 465, 110 N. E. 2d 419, wherein it was 
stated: “Although a dealer in used motor 
vehicles is not an insurer of the safety of 
the vehicles he sells, he is generally under 
a duty to exercise reasonable care in making 
an examination thereof to discover defects 
therein which would make them dangerous 
to users or to those who might come in 
contact with them, and upon discovery to 
correct these defects or at least give warn- 
ing to the purchaser. Such rule is of par- 
ticular significance where the sale of such 
a vehicle is accompanied by representations 
or warranties as to its fitness for use.” 

Therefore, the court concluded that the 
dealer failed to exercise reasonable care in 
examining the automobile to discover defects 
and that such failure resulted in the undis- 
covered defective brake which was the proxi- 
mate cause of the accident. Judgment was 
affirmed.—Hembree, d.b.a. Hembree Chevrolet 
v. Southard. Oklahoma Supreme Court. May 
19, 1959. 17 Automopite Cases (2d) 170. 


National Guard Duty Is ‘‘Business”’ 
Within Exclusion Clause 


Performing duties in a national guard 
maneuver constitutes a “business” of the 
member. An accident with a guard-unit’s 
truck which injures another person is 
within the exclusion clause of the mem- 
ber’s policy. Illinois. 


An insurer filed this complaint for declara- 
tory judgment, seeking an adjudication that 
Its auto 
to the insured as the owner of 
did not cover liability on his 
which 


policy, which was issued 
a 1950 Buick, 
part for an 
while he was on 
active duty as a member of the state’s na- 
tional guard. The while 
the insured was a 2'%-ton truck 
belonging to the guard on a trip from one 
another. In the trial court, it was 
that the insured’s hability for 
the injuries caused by the accident was cov- 


liability 


accident occurred 


accident occurred 


operating 


camp to 
determined 


ered by the policy and that the insurer was 
obligated to defend him in actions 


583 


any 








brought by the injured parties. From this 
finding the insurer appealed. 

The appellate court found that the in- 
sured’s national guard duties consisted of 
a two-week summer-camp period. He was 
compensated for his services during this 
period. His rating was that of vehicle 
driver. A pertinent provision of the in- 
sured’s policy stated that “This Policy Does 
Not Apply to any nonowned auto- 
mobile (a) while used in the business or 
occupation of the named insured . . . except 
a private passenger automobile operated or 
occupied by the named insured . 

It was argued on behalf of the insured 
that service with the national guard did not 
constitute a business or occupation of the 
insured within the meaning of the policy 
and that the insured’s liability was within 
the coverage. 

Not agreeing with this contention, the 
appellate court concluded that the insurer 
owed no duty to the insured under the 
policy. To support this finding the court 
cited Voelker v. Travelers Indemnity Com- 
pany, 14 AuToMoBILE CAsEs (2d) 375, 260 
F. 2d 275. In that case the court stated 
that “It is grossly unreasonable to think 
that either the insurer or the insured, upon 
issuance of the policy covering the latter’s 
private passenger automobile and incidentally 
making such coverage applicable ‘to any other 
automobile’, contemplated that the coverage 
extended to the insured while driving a 
truck as a member of the National Guard. 
Such coverage would have greatly increased 
the hazard against which the insured was 
protected, and as a matter of common knowl- 
edge would likewise have greatly increased 
the premium for such coverage. . .. It 
is also our view that the truck was being 
‘used in a business . . . of such named 
insured’. It was being used in the business 
of the National Guard, of which plaintiff 
was a member. In discharging his obliga- 
tion to the National Guard, we think that in 
driving the truck he was not only engaged 
in its business but in his own business as 
well. Neither do we think that the 
fact that plaintiff had other employment 
upon which he depended for his livelihood 
detracts from the view that he was 
engaged in a business as a member of the 
National Guard. A person during the same 
period can be engaged in more than one 
business.” (The court also extensively dis- 
cussed the issue of timely notice.) Judg- 
ment was reversed and the cause remanded. 


also 


—Allstate Insurance Company v. Hoffman 
et al. Illinois Appellate Court. April 16, 
1959. 17 AuTOMOBILE CAseEs (2d) 149. 
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Automatic Insurance Clause— 
What Constitutes ‘‘Delivery"’ 


Where all of the transactions in a new- 
car purchase are completed, a delivery 
can be consumated within the meaning 
of an automatic insurance clause even 
though the buyer is not yet in actual 
physical possession of the automobile. 

Illinois. 

A new-car buyer filed this action to re- 
cover the value of a Pontiac which he had 
purchased from a dealer and which was 
destroyed by fire while being driven to his 
home by an employee of the dealer. The 
dealer and the buyer’s insurer which had 
insured his old Plymouth were joined as 
defendants, A jury verdict was entered in 
favor of the dealer but against the insurer 
for the value of the new Pontiac. From 
this finding the insurer appealed. 

The appellate court found that the buyer 
had owned a Plymouth which was insured 
against loss by fire under the insurer’s policy 
\ decisive clause in this policy provided 
that “If the motor vehicle described herein 
is disposed of and another acquired in its 
place by the named insured, this policy shall 
without notice transfer to the newly-purchased 
motor vehicle for a period of thirty (30) 
days from date of delivery thereof re 

It was found that on January 10, 1953, an 
employee of the dealer drove to the buyer’s 
home; they reached an agreement whereby 
the buyer was to trade his Plymouth and 
pay a specified sum for the new auto. Fur- 
ther, they agreed that the employee would 
drive the Pontiac back to the dealer to have 
it undercoated and that the buyer would 
pick it up the next day. As planned, the 
buyer arrived and delivered to the dealer 
a check for the balance of the purchase 
price and the fee for transferring title and 
license. The dealer was given title to the 
Plymouth, and the buyer received a receipted 
invoice for the new auto. It was then 
agreed that the employee would drive the 
new car to the buyer’s home and pick up 
the trade-in. While en route to the buyer’s 
home, the new Pontiac caught fire and was 
totally destroyed. 

The crucial issue to be decided was whether 
there had been a “delivery” within the mean- 
ing of the policy, such delivery being an 
essential prerequisite to coverage. 
the automatic-insurance clause could become 
effective, the court found that the vehicle 
described in the policy must be disposed of, 
another vehicle must be acquired in its 
place and there must be a delivery of the 
newly purchased vehicle. 
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It was concluded that the transactions 
on January 11 constituted a delivery of the 
new auto to the buyer even though he did 
A check 
had been given for the balance of the pur- 
chase price and the necessary fees for trans- 
fering title and license. The title to the 
Plymouth was signed over to the dealer and 
the buyer received a receipted invoice for 
the new auto. The court was of the opinion 
that “There are many situations and cir- 
cumstances that would necessitate one de- 
laying taking physical possession of a newly 
purchased automobile and, in such case, 
there could be no doubt that the purchaser 
is the owner and if it were destroyed or 


not take physical possession of it. 


damaged it would be his personal loss.” 
Judgment was affirmed.—Mullen v. Farm 
Bureau of LaSalle County, Illinois et al., 


Illinois 
17 AUTO- 


Country Mutual Casualty Company 
Appellate Court. May 5, 1959. 
MOBILE CASES (2d) 21 


Broken Steering-Sector Shaft— 
Prima-Facie Case 


Where an injured party proves that a 
steering-sector shaft fractures, but he 
cannot show what type of maladjustment 
caused the stress, a prima-facie case is 
made out when the steering box has not 
been opened since it left the factory. New 
York. 


While driving a truck, the purchaser 
heard something snap and found that the 
steering wheel spun freely in his hand. Un- 
able to control the vehicle, the purchaser 
was severely injured when it careened off 
the highway and he was thrown through 
the windshield. He brought suit against the 
seller of the truck and the manufacturer, 
but a settlement was made with the seller 
during trial. 


At trial it was proven that after re- 
ceiving the truck from the manufacturer, 
the seller performed work on the 
truck to put it in operating condition. From 
the moment of purchase, the purchaser 
experienced trouble with the steering mecha- 
nism and returned it several times to the 
seller to have it fixed. During none of these 
times did the open the 
sealed steering-sector box for examination. 


some 


seller’s mechanics 


It was discovered after the accident that 


the steering shaft in the sector box had 
broken, and expert evidence showed that 
the fracture was a fatigue fracture, the 


the conclu- 
trial 


result of a twisting stress. At 


sion of the injured party’s case, the 


Automobile 


court granted the manufacturer’s motion for 
dismissal on the grounds that a verdict 
would be no more than a guess as to what 
caused the accident. From this ruling the 
injured party appealed. 

The appellate court found that this dis- 
missal was erroneous. It concluded that 
the injured party was entitled to have the 
facts considered in the light most favorable 
to him and had, therefore, made out a 
prima-facie case. Even though the expert 
witnesses could not state the exact nature 
of the maladjustment of the mechanism 
causing the stress, the evidence showed that 
the steering-sector box had not been opened 
after it left the factory. From this, the jury 
would have been justified in inferring that 
the maladjustment was due to the negli- 
gence of the manufacturer. Judgment was 
and a new trial was ordered.— 
Guagliardo v. Ford Motor Company, Archer 
Motor Company, Inc. New York Supreme 
Court, Appellate Division. April 8, 1959. 
17 AUTOMOBILE Cases (2d) 203. 


reversed 


Workmen's Compensation Coverage 
—tiability Exclusion Clause 
Construed 


Where an injured party is entitled to 
workmen’s compensation coverage for 
medical expenses, but does not receive 
any, he cannot recover under a medical 
coverage provision contained in an insur- 
er’s policy which was issued to the tort- 
feasor. Tennessee. 

While walking a'ong a street, the alleged 
insured was struck by an automobile which 
was covered by a public liability and prop- 
erty damage policy issued to the driver by 
his insurer. At the time of the accident, the 
alleged insured was a regular employee of a 
manufacturer, both parties operating under 
the state’s workmen’s compensation act. The 
manufacturer was insured by another in- 
surer, This insurer did pay the injured 
employee weekly benefits. However, it did 
not pay hospital and medical benefits, al- 
though obligated to pay them. (Why these 
benefits were not paid was not stated.) 

The injured employee (alleged insured) 
sued the driver of the automobile and ob- 
tained a judgment, the sum of which was 
paid into the court registry by the driver’s 
insurer, An exclusion clause in the driver’s 
insurer’s policy provided that the policy did 
not apply under “(g) coverage C, to bodily 
injury to any person... if benefits therefor 
whole or in part either payable or 
provided under any work- 
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are in 
required to be 








men’s compensation law Coverage 
C provided for medical, surgical and hospi- 
tal payments. 

In holding that the driver’s insurer was 
obligated to the injured employee under its 
medical and hospital coverage provision, the 
trial court stated that “Apparently the plain- 
tiff is not benefited in any way by the full 
compensation law as he was prohibited from 
collecting the full amount of his judgment 
by the workmen’s compensation company 
who had not actually paid him anything or 
are they required to pay him. Therefore, the 
defendant [insurer] could not excuse itself 
from paying the $500 medical benefit for 
that reason.” 

With this finding, the Tennessee Supreme 
Court did not agree. It stated that “Under 
TCA 50-1004 the employer was bound to 
furnish and the employee was bound to 
accept medical and hospital services. The 
record is not clear whether the employer 
and his insurer declined to furnish same 
or whether the employee declined to accept 
same, It is immaterial, because the plaintiff 

is a third party beneficiary under the 
insurance contract between {driver of 
auto] and the defendant insurance company 
in the present case and . .. [injured em- 
ployee] is bound by all of the conditions of 
the ‘contract. If his employer-insurer failed 
to provide these services, then he should 
have brought an action to enforce the same 
and if he simply to accept them, 
that was likewise up to him; but in no 
event can the plain language of this exclu- 
sion be changed by the failure of 
[injured employee] to avail himself of the 
provisions of the compensation act.” Judg- 
ment was reversed.—State Farm Mutual 
Automobile Insurance Company v. Rice. Ten- 
nessee Supreme Court. June 5, 1959. 17 AuTo- 
MOBILE CASEs (2d) 506. 


declined 


Insured Covered While ‘‘Driving”’ 
Truck from Running Board 


An injury which occurs when an insured 
is on the running board of a vehicle and 
applies the hand-brake is within a provi- 
sion providing coverage for injuries re- 
ceived “while driving or riding in an 
automobile or truck.” Tennessee. 


While enroute from Ohio to Tennessee, 
the insured stopped at a diner, alighted from 
his truck, started into the diner and then 
noticed that the truck was moving. In an 
effort to stop it he jumped on the running 
board of the truck, reached inside the cab 
and applied the hand-brake. Upon apply- 
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ing the brake, the truck stopped suddenly 
and the insured was thrown to the ground, 
causing injury to his back. 

In this action against his insurer for dam- 
ages, the primary question before the Ten- 
Supreme Court was whether the 
injury suffered was within a provision of the 
policy which covered injuries received “while 
driving or riding in an automobile or truck.” 
This court concluded that the acts of the 
insured amoun.ed to the driving of the truck 
and that such was within the meaning of 
the policy.—I/nter Ocean Insurance Company 
et al., d.b.a. National Automobile Association 
v. Norris. Tennessee Supreme Court. June 
5, 1959. 17 AUTOMOBILE CAsEs (2d) 488. 


nessee 


Use of Auto in Automobile Business 
—Exclusion Clause Interpreted 


An auto which is being driven on a per- 
sonal mission by an employee of an auto- 
mobile business is not a use of the auto in 
the automobile business and is, therefore, 
not within the exclusion clause of a stand- 
ard family automobile policy. Texas. 

The insured had secured permission from 
his employer, who was engaged in the auto- 
mobile business, to use a demonstrator auto- 
mobile for the weekend. After driving to a 
neighboring town, the insured entered into 
real estate negotiations with another man. 
They agreed to drive to another city to look 
over the realty and a collision occurred on 
this trip. The insured testified that he was 
“going to bring the car back” to his em- 
ployer “because they could have had a sale 
for it. They could need it.” 

This action involved the construction of 
an exclusion clause under the collision cov- 
erage of a Texas standard family automobile 
policy. The clause stated that “This policy 
does not apply to loss to a nonowned 
automobile arising out of its use by the in- 
sured in the automobile business.” The 
insured’s own automobile was covered and 
the policy defined “Automobile business” as 
“the business of selling, repairing, servicing, 
storing or parking of automobiles.” 

In the lower court, it was concluded that 
the automobile was not being used by the 
insured in the automobile business at the 
time of the accident, and that the loss did 
not arise out of such a use. However, the 
insurer argued that the automobile in ques- 
tion was excluded from coverage, 

The appellate court noted Pacific Auto- 
mobile Insurance Company v, Lewis, 132 P. 
2d 846. In that case, a salesman had obtained 
permission to drive a demonstrator on a 
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personal mission, It was held that the con- 
nection with the was incidental, 
that “The very wording of the clauses 
indicates an intention to distinguish 
between the operation of such a car on the 
personal business of an employee and its 
operation in connection with the business 
agency.” The appellate court then con- 
cluded that the trial court correctly found 
that the insured was not using the car in 
the automobile business.—Commercial Stand- 
ard Insurance Company v. Sanders. Texas 
Court of Civil Appeals. June 25, 1959. 17 
\UTOMOBILE CAseEs (2d) 548. 


business 
and 


Breach of Warranty 
Arising Out of Bailment 


A loan of an automobile to a person 
whose auto is being repaired does not 
create a bailment for mutual benefit, and 
the bailee cannot recover for injuries 
under the theory of implied warranty of 
fitness. Oregon. 
This action, 
breach of warranty 


based upon the theory of 
arising out of a bail 
ment, was instituted against a repair garage 
for damages. The husband and wife were 
joint owners of an 
husband took to the repair garage to have 
the clutch fixed. While the work was being 
done, an employee of the garage allowed the 


automobile which the 


husband to use a Chevrolet belonging to the 
No fee was charged for the use of 
this auto. The wife was injured later in the 
day attempted to slide 
the front seat to alight from the auto 
her left knee and 
apparently caused by a sharp strip of metal 


garage, 


when she 


across 
She 
leg, 


received cuts on 


encasing the radio. This strip could not 
be seen readily by a person in the front 
seat, and there was no evidence that the 


repair garage had knowledge of the condi- 


tion prior to the injury 


In the trial court, a verdict was rendered 
for the repair garage and, upon motion, this 
verdict was set and a trial 
granted. From this ruling the repair garage 
appealed to the Oregon Supreme Court 


aside new 


contractual 
wife, the 


To determine the obligation 
of the court first 
had to ascertain the nature of the bailment 
found that a mutual 
benefit arises whenever both parties to the 
receive a bene nt 
bailment is 


garage to the 


It was bailment for 
from the trans- 
gratuitous, the 
duty toward the 
defects in a chattel 


contract 
action. If a 
bailor 
bailee to 


minimum 
him of 


has a 
warn 
which he is aware are likely to cause injury 


Automobile 


to the person or property of the borrower. 
From the facts, the that 
a gratuitous bailment and not a bailment 
for mutual benefit was created. 


court cCe¢ mncluded 


It was argued by the wife that the bene- 
fit to the repair garage was the good will 
which was created with customers by loan- 
while the customers’ car 
With this argument, 
the Supreme Court of Oregon did not agree. 
It stated that “While the loan of the Chev- 
rolet automobile to the 


ing them a car 


was being repaired. 


husband of the 
plaintiff in this case may have created good 
will and might enhance the prospects of 
a greater repair business for the defendant 
[repair garage] in the future, we are of 
the opinion that, to create a bailment for 
mutual this type of a 
reward of a 


benefit in business 


transaction, must be 
found to arise out of the hope of a tangible 


remuneration 


bailor 


from the the business trans- 
action then being consummated, or it must 
that the 
the public in general a 


held out to 
offer that in 
to be trans- 
benefit for a 
Judgment granting a new 


be shown bailor has 
firm 
consideration of the business 


acted he would create a 


bailee.” trial was 
reversed and the verdict of the jury rein- 
stated—Miller v. Hand Ford Sales, Inc 
Oregon Supreme Court. June 3, 1959. 17 
\UTOMOPILE CAses (2d) 402. 


Short Short: Tenth Circuit 


This action was instituted to recover dam- 
ages resulting from an accident which was 
allegedly caused by a bus passing too closely 
to the plaintiff's auto. The evidence showed 


that the bus 


was traveling at about 60 
m.p.h., and the automobile at approximately 
35 m.p.h. When the driver of the auto saw 
the bus attempting to pass, he turned to 
the right and lost control of his vehicle. 


It was estimated that the bus passed within 
six to eight inches of the auto, but no phy- 
sical contact was ever made. 


In affirming the trial court’s finding against 
the bus Tenth Circuit found 
that the evidence was sufficient to warrant 
the trial 


company, the 


court to submit to the jury the 
issue of negligence in the operation of the 
bus as the proximate cause of the accident. 


Such was also sufficient to support the ver- 


dict and judgment.—Transcontinental Bus 
System, Inc., v. Taylor et al. United States 
Court of Appeals for the Tenth Circuit. 


April 25, 1959. 17 AutomMoBILE CASEs (2d) 14. 
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Summaries of Selected Deci- | 
sions Recently Reported by | 
CCH FIRE-CASUALTY _IN- | 
SURANCE REPORTS | 


Contract Price as Measure 
of Value in Determining Fire Loss 


The insured vendor is entitled to the full 
coverage of fire policies, even where the 
property is subject to an executory con- 
tract of sale, and the insured’s interest in 
the property is substantially less than the 
coverage amount of the policies. Illinois. 


In March, 1952, four insurers issued their 
policies to a bank which was holding the 
insured property as trustee under a land 
trust. The aggregate fire coverage was 
$46,750, and each of the policies indemnified 
the insured “to the extent of the actual cash 
value of the property at the time of loss, 
but not exceeding the amount which it would 
cost to repair or replace the property with 
material of like kind and quality within a 
reasonable time after such loss nor 
in any event for more than the interest of 
the insured, against all direct loss by fire.” 

The insured entered into a contract in 
May, 1952, to sell the property to two ven- 
dees for $19,000, $3,000 of which was paid, 
with the balance to be paid at the closing 
in November, 1952. A provision in the sales 
contract provided that “If, prior to delivery 
of deed hereunder, the improvements on 
said premises shall be destroyed or mate- 
rially damaged by fire or other casualty, 
this contract shall, at the option of the 
buyer, become null and void.” 

A fire totally destroyed the property on 
September 25, 1952. This suit was brought 
by the bank (the insured) to recover the 
face amount of the policies, and the trial 
court found in favor of the insured for the 
full amount of the insurance coverage and 
costs. 

On appeal to the Illinois Supreme Court, 
the insurers conceded that the actual value 
of the building at the time of the fire ex- 
ceeded the total insurance, but they took the 
position that because of the existence of the 
contract for sale of the property for $19,000, 
$3,000 of which had been paid, the “interest 
of the insured” did not exceed $16,000. 
Their argument was that a contract of in- 
surance is a personal contract of indemnity; 
that in no event is an insured entitled to 
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be paid more than his actual pecuniary loss 
and that the insurable interest of the bank 
in the executory contract for sale of the 
realty could not exceed the balance of the 
unpaid purchase price. 

This argument, the court noted, was based 
upon the doctrine of equitable conversion. 
However, it was being used in a situation 
in which it did not belong. This doctrine 
acts upon the rights of the parties to the 
contract and those who claim under them, 
but it should have no effect upon the rights 
of others. 


The court concluded that the 
contract price did not conclusively deter- 
mine the value of the bank’s interest for the 
purpose of determining the amount due 
upon the policies. In this regard, the court 
stated that “It is true that as between the 
vendor and the vendees in this case the 
value of the vendor’s interest under the con- 
tract at the time of the fire was $16,000. 
The insurers, however, made no attempt to 
show that the contract price of $19,000 rep- 
resented the actual value of the insured 
building. While it is clear that a 
vendee can hold a vendor to the terms of 
his contract, it is by no means clear that a 
stranger to the contract should be allowed 
to fix upon the contract price as an abso- 
lute measure of the value of the property. 

And in this case the contract price 
could at most be but a temporary measure 
of value. If the fire had occurred before 
the contract was signed, the insured could 
have recovered the face amount of the 
policies. And if the contract had been per- 
formed before the fire occurred, the policies 
would have been assigned to the vendees 
and they would have been entitled to re- 
cover the face amount of the policies.” 
Judgment was affirmed.—Ftrst National Bank 
of Highland Park v. Boston Insurance Com- 
pany et al. Illinois Supreme Court. May 22, 
1959. 9 FirE AND Casuacty CAseEs 1057. 


supreme 


Increase of Hazard 
Condition Breached 


A display of fireworks on open tables 
constitutes an increase in hazard, even 
though other flammable materials are 
kept in stock and sold. Here the sale of 
fireworks was made illegal by state stat- 
ute. Colorado. 


This was a consolidation of three separate 
suits argued before the Colorado Supreme 
Court under one writ of error. The actions 
were brought by the insureds and a cor- 
poration which was wholly owned by the 


insureds against two insurers to recover 
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damages for a building and its contents and 
a neon sign, which were all damaged by fire. 
The building and its contents were insured 
by one insurer, hereinafter called Marine 
and the neon sign was insured by another 
company hereinafter called London. A trial 
court judgment awarded the insureds and the 
corporation for the losses caused by the fire. 
It was argued by Marine that one of its 
policy provisions had been breached. This 
provision stated that “Unless otherwise pro- 
vided in writing added hereto this Company 
shall not be liable for loss occurring 
while the hazard is increased by any means 
within the control or 
insured “3 


know ledge of the 


Evidence showed that the corporation 
had arranged a display of fireworks openly 
on tables in the store, and that some young 
boys accidentally ignited the fireworks which 
caused the fire and subsequent losses. 

One before the supreme court 
was whether the lower court erred in hold- 
ing that there was no increase in hazard. It 
was noted that the lower court found that 
displaying fireworks didn’t increase the hazard 
because the carried in stock 
gasoline in demonstrator lawnmowers, matches 
and charcoal lighter fluid. The supreme 
court was of the opinion that the fireworks 
did increase the hazard, and that the fire 
originated from this merchandise which was 
added to the stock. Ordinarily the stock 
consisted of garden supplies. 


The second question was 
whether the lower court correct in 
concluding that the legality or illegality of 
the fireworks and immate- 
rial. In the policy, there was a 
provision stating that coverage could not be 
had “if the loss resulted from illegal trade.” 
Therefore, the question of the legality of 
stocking and selling fireworks was directly 
in issue, and it was also considered by the 
court to be material in the other actions. It 


question 


store also 


considered 
was 


was irrelevant 
Lond« yn 


was noted that a state statute made the sale 
of fireworks illegal. 


To support its position, the supreme court 
cited Rabinovits v. Standard Fire Insurance 
Company, 155 N. E. 435, wherein that court 
stated that “It is a matter of common 
knowledge that the keeping and storage of 
gunpowder in a building increased the risk. 
If so kept in violation of law and in viola- 
tion of the terms of the policy, the insurer 
is not liable under the contract of insurance.” 
Judgments were reversed.—Standard Marine 
Insurance Company et al. v. Peck et al. Colo- 
rado Supreme Court, En Bane. July 20, 
1959. 10 Fire AND CasuaALty Cases 22 


Fire and Casualty 


Jewelry All-Risk Policy— 


Propriety of Summary Judgment 


Where the language of a warranty agree- 
ment in an all-risk policy lends itself to 
more than one reasonable interpretation, 
such an ambiguity is created as to pre- 


clude the entry of a summary judgment. 
Florida. 


A jewelry salesman obtained an all-risk 
policy to cover his merchandise which in- 
dicated that the salesman was to be insured 
against loss during his travels from one city 
to several others. An endorsement to the 
policy stated that “It is warranted that 
jewelry will be carried in locked satchel and 
locked in hotel vault each and every night.” 
While on a train enroute from one city to 
another, the salesman was robbed of the 
jewelry at approximately 2 a. m. 

The trial awarded the salesman’s 
adversary a summary judgment as a matter 
of law, from which the salesman appealed. 


court 


In construing the policy, the appellate 
court noted that the primary purpose of the 
contract was to cover the possible loss of 
the jewelry while it was in the possession of 
the salesman during his travels. This court 
did not agree that the warranty requirement 
was clear and unambiguous, but found that 
it was as conclude that it 
the parties that the war- 
ranty was to apply when the salesman was 
staying in a hotel, as it was to apply as a 
prohibition against transportation of the 
jewelry at night. Therefore, since the lan- 
guage in the warranty was susceptible to 
more than one reasonable interpretation, the 
court concluded that such an ambiguity was 


reasonable to 
was intended by 


created to preclude an entry of a summary 


judgment. Summary judgment was _ re- 
versed.—King v. Sturge. Florida District 
Court of Appeal. June 23, 1959. 10 Fire 
AND CASUALTY CASES 29. 
Short Short: Texas 

Notice of an accident more than three 


months after its occurrence was not notice 
as soon as practicable within the meaning 
of a liability policy issued to a storekeeper. 
The appellate court held that the trial court 
erred in failing to enter judgment for the 
insurer in its suit for declaratory judgment, 
and that it was not liable to defend the suit 
against its insured or to pay any judgment 
resulting therefrom.—Trinity Universal In- 
surance Company v. Weems et al. Texas 
Court of Civil Appeals. June 24, 1959. 10 
FirE AND CASUALTY CASEs 33 


589 





—_— 


| Summaries of Selected Decisions | 
Recently Reported by CCH LIFE | 


INSURANCE REPORTS 


Insured Absent for Seven Years— 
Presumption of Death Inapplicable 


Where an insured is inexplicably absent 
for seven years and the policy would 
lapse for nonpayment of premium 45 
days after the date of his disappearance, 
the beneficiary has the burden of proving 
he died within the 45-day period. Fifth 
Circuit. 


the beneficiary 
of a life policy that had been issued on the 
life of her son. He disappeared from a naval 
air station on December 13, 1945, and the 
policy in question would have lapsed for 
nonpayment of premium on February 26, 
1946. A jury verdict in the trial court was 
adverse to the beneficiary. 


This action was filed by 


A relevant statute (38 USCA Section 810) 
provided: “If evidence satisfactory to the 
Administrator is produced establishing the 
fact of the continued and unexplained ab- 
sence of any individual from his home and 
family for a period of seven years, during 
which period no evidence of his existence 
has been received, the death of such indi- 
vidual as of the date of the expiration of such 
period may, for the purposes of this sub- 
chapter, be considered as sufficiently proved.” 


There were two decisive questions before 
the Fifth Circuit: Was the insured dead? 
If so, did he die before February 26, 1946? 
In the opinion of the appellate court, the 
beneficiary had a more severe burden than 
showing the death of the insured as of the 
date of the expiration of a seven-year period 
This court concluded that 
“had the burden of proving that 


the beneficiary 
. [the 
insured] died during the 45 days in ques 
tion. The that Section 810 provides 
for a presumption of death at the end of 


fact 


seven years does not preclude her sustain- 
ing this burden on this separate issue. But 
before her case could properly be sub- 
mitted to the jury, she must come forward 
with some evidence to support this conten 
tion. But there was none.” Judgment was 
affirmed.—J/ones v. U. S. United States 
Court of Appeals for the Fifth Circuit. May 


21, 1959. 4 Lire Cases (2d) 374. 
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Custom and Oral Agreement— 
Effect of Policy Provision 


An oral agreement and a prevailing cus- 
tom that an applicant will be covered 
from the date the insurer receives the ap- 
plication, when accompanied by a pre- 
mium, to the date of actual issuance will 
not prevail over written policy provisions 
and state law. Georgia. 


\ beneficiary instituted this action to re- 
cover under an alleged contract of insurance 
between an insurer and her husband. The 
beneficiary’s petition alleged that her hus- 
band applied to the insurer for a life policy 
on June 14, 1958, and that on the suggestion 
of an agent for the insurer he had a medical 
examination. On June 16, the husband al- 
legedly drew a check in favor of the insurer 
with a notation on it that it was for the in- 
surance premium, and this check was cashed 
by the insurer on June 18. It was further 
that the agent told both 
the beneficiary and her husband that if the 
premium was paid and sent to the insurer 
with the application, the husband 
from the date of the re- 
ceipt of the application to the date of actual 
execution and delivery of the policy by the 


alleged insurer’s 


along 
would be CoV ered 


insurer 


the in- 
where it was retained up 
to and until July 2, 1958, the date of the 
husband’s death. It was also alleged by the 
beneficiary that there was a general custom 
prevailing among insurers that upon payment 
by the applicant of the first premium, this 
being forwarded to the insurer along with 
the application and medical report, the in- 
surance becomes effective as of the date of 
the payment of the premium and the appli- 
cant is insured during the interim between 
the receipt of the application by the insurer 


lhe application was received by 
surer on June 17, 


and the issuance of the policy. 


In the trial court the insurer’s general 
demurrer to the petition was overruled and 
judgment entered for the beneficiary. From 


this ruling the insurer appealed. 


The appellate court noted that the appli- 
cation did not contain any information as to 
the power of an agent to alter or vary the 
a policy, but it did contain a 
stipulation which stated that “I agree that 
the insurance hereby applied for shall not 
take effect until issued by the Company and 
delivered to me and accepted by me and the 
first full premium paid during my 
health.” It concluded that the 


wording of 


good 


was trial 


court’s overruling of the insurer’s general 
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demurrer was erroneous and that the judg- 


ment should be reversed 


this finding the court was of 
that no contract 
existed because th« 


io support 
the opinion enforceable 
entire contract was not 
duration of the risk to 
time at which the risk 
would begin. 


in writing as to the 
be assumed and the 
to be assumed These defects 
could not be supplied by oral agreement. 
As to the custom referred to by the bene- 
hciary, the court stated that “While insur- 
ance companies are bound to know customs 
of places where they transact business 
and, while the custom of any business or 
trade is binding between contracting parties 
the statutory requisite, that contracts 
of insurance be in a writing, or writings, 
setting forth all material elements of a con- 
such a contract is 
obliterated by cus 


stipulation in the 


tract of insurance before 
enforcable, may not be 

tom.” In regard to the 
policy and the alleged prevailing custom, the 
noted that 


be set up to vary the 


court “custom or usage cannot 
written unambiguous 
provisions of a contract the terms of which 
variance with the alleged custom.”- 
Peninsular Life Insurance Company v. Down 
ard. Georgia Court of Appeals. May 8, 1959 
4 Lire C d 


ASES (2d) 334 


are at 


Acceptance of Premiums 
Waives Right to Deny Liability 


An insurer that accepts premium pay- 
ments from an insured who is over age 
65 waives its right to deny liability even 
though a provision in the health and acci- 
dent policy specifically excludes persons 
over age 65 from coverage. Georgia. 


filed this suit against his in- 
surer to recover hospital expenses under a 
The 
within the con- 
against, but a 
provision of the policy stated that any per- 


An insured 
health and accident policy. expenses 
sought to be recovered were 
risks 


templation of insured 


son over the age of 65 was not covered. 


The trial court overruled the insurer’s 
general and special demurrers to the in- 
sured’s petition, and this exception was 
taken to the appellate court This court 
noted that the general demurrer attacked 
the petition on the ground that it showed 


on its face that the insured was over age 65. 

It was alleged by the insured that his ap- 
plication for his date of 
10, 1893, and that his age 
policy. He 


insurance showed 
birth as February 


appeared on the face of the 


became 65 on February 10, 1958, and he 
further alleged that the insurer continued 
to collect and accept premiums until Au- 


Life, Health—Accident 


gust 5, 1958, but when his claim was pre- 
sented for hospital bills incurred in May of 
1957, the insurer denied liability. 


\ pertinent provision of the policy stated 
that “the payment of a policy writing fee of 
$2.00 and the payment in advance of the 
monthly premium stated in the schedule 

will force until the 
first day of the month next succeeding the 
date hereof. Thereafter this policy may be 
renewed with the consent for further 
consecutive periods by the payment of the 
required renewal premium. Each such re- 
newal period shall expire on the first day of 


be continued in 


calendar month next succeeding that for 
which premiums are paid This 
POLICY IS RENEWABLE AT THE OP- 
TION OF THE COMPANY ONLY.” 


he appellate court noted that the insurer 
knew when it accepted the monthly pre- 
miums from the insured between February 
and August that the insured was over 65, 
therefore, the insurer elected to exercise its 
option to renew the policy each month. The 
insurer argued that the doctrines of waiver 
or estoppel did not extend so as to make a 
new additional subject 
matter or causes of loss expressly excluded 


contract covering 
from coverage of the policy, and since per- 
excluded from cov- 
the act of accepting premiums could 


sons over age 65 were 
erage, 
not constitute a waiver so as to increase the 
coverage beyond that set out in the policy. 


To this argument the appellate court 
stated that the “specifically paid 
$2.50 per month to renew the policy for one 
month as to himself, each month from Feb- 
August. Had the defendant [in- 
insured the plaintiff in the first 
instance after it knew that he was 65 years 
of age, the could not plead the 
policy exclusion as a defense o see 
court went on to say that “This policy auto- 
matically expired at the end of each month 
unless the company exercised its option to 
the premium and renew the 
In each case the acceptance of the pre- 
mium constituted a renewal of the policy, 
the defendant could 
renew a policy which had become void and 
plead this matter as a defense .”’ (The 
argument and findings as to the special 
demurrer are not 
concluded that the 


insured 
ruary to 
surer ] 


company 


accept same 


and we fail to see how 


here considered.) It was 
trial court did not err in 


overruling the general demurrers.—A merican 
Home Mutual Life Insurance Company v 
Harvey. Georgia Court of Appeals. May 18, 
1959. 4 Lire Cases (2d) 351 
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| gpacnenaaeg thangs Superintendent of In- 
£% surance does not have the power to 
pay mileage costs and witness fees to per- 
sons subpoenaed to attend hearings on the 
suspension or revocation of agents’ licenses. 
—One of the questions asked of the Attor- 
ney General by the Superintendent of Insur- 
ance was whether he had the power to pay 
mileage costs and witness fees to witnesses 
subpoenaed by him to attend hearings in 
connection with suspension or 
of agents’ licenses. 


revocation 


The Attorney General was of the opinion 
that under applicable state laws the Super- 
intendent was authorized to assess mileage 
costs and witness fees, but not authorized to 
pay them. Act 530, General and Local Acts 
of 1957, Section 10(f) dealt with complaints 
and hearings before the Superintendent in- 
volving revocation or suspension of an agent’s, 
broker’s or license. In such a 
General was of the 
opinion that the costs were recoverable by 
the prevailing party—Opinion of the Ala- 
bama Attorney General, July 7, 1959. 


solicitor’s 
hearing, the Attorney 


sp eal group life insurance policy 

issued to a labor union may include in 
its coverage any administrative personnel 
of the union whose duties are principally 
connected with the welfare fund. 
tion was proposed to the Attorney General 


This ques- 


by the Insurance Commissioner: May a 
group life policy that is issued to a labor 
union include in its coverage the administra- 
tive personnel of the union who are not 
union members? 


To answer this question the Attorney 
General noted Section 635.24(3)(a) of the 


Florida statutes which provided that “The 
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members eligible for insurance under the 
shall be all of the members of the 
union, or all of any class or classes thereof 
determined by conditions pertaining to their 
employment or to membership, in the union, 
or both. In the case of a policy issued to 
the trustees of a fund established in this 
state by a labor union, the policy may pro- 
vide that the trustees or their employees, or 
both, may be insured under the policy if 
their duties are principally connected with 
such trusteeship.” 

It was the Attorney General’s opinion 
that “If the group life insurance policy is 
issued to the trustees of the union welfare 
fund, the employees of the trustees may be 
insured under the group policy if their 
duties are principally connected with the 
trusteeship. Thus, any administrative per- 
sonnel of the union whose duties are prin- 
cipally connected with the welfare fund 
would be eligible for coverage under the 
group policy, but other administrative per- 
sonnel of the union would not be eligible 
for coverage unless they were union mem- 
bers. This conclusion will apply under the 
Insurance Code since the group life 
provisions of the present law are substan- 
tially unchanged in the new Code.”—O pinion 
of the Florida Attorney General, June 29, 1959. 


policy 


new 


rT. EXAS—Proceeds of National Service 

Life Insurance policies are subject to 
inheritance taxes under state statutes.—The 
Comptroller of Public Accounts requested 
the Attorney General’s opinion as to the 
taxability for inheritance tax purposes of 
two National Service Life Insurance policies 
on the life of a decedent, the proceeds of 
which were payable to his sister. Also re- 
quested was an opinion on the proper method 
of taxing a partnership interest which was 
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subject to a buy-and-sell agreement between 
the partners. 

It was determined that the proceeds of 
the two National Service Life Insurance 
policies were subject to inheritance taxes 
under Article 7117 of Vernon’s Civil Stat- 
utes. In regard to the partnership agree- 
ment, it was found that “Where partners 
entered into agreement which provided that 
survivor would purchase deceased partner’s 
interest for $25,000 and further verbally 
agreed that each partner would take out life 
insurance on his own life naming co-partner 
as beneficiary, the proceeds of all life insur- 
ance policies received by the surviving part- 
ner are taxable as insurance and entitled 
to their pro rata share of exemption from 
inheritance taxes. The surviving partner 
owes an inheritance tax on the value 
of the partnership assets to the extent of 
the value in excess of the contract price.”— 
Opinion of the Texas Attorney General, July 
20, 1959. 


also 


7 S so-called warranty agree- 
ment wherein a company, not the seller 
of the vehicle, agrees to protect a purchaser 
from any costs of repairs for specified parts 
which arise during a one-year period is a 
contract of insurance.—Sent to the Attorney 
General by the Deputy Commissioner of 
Insurance was a warranty agreement issued 
by a company. His question was whether 
it was an insura ice contract and, 
subject to the insura ce 


therefore, 
laws of the state. 

Under the agreement, the company certi- 
fied that certain used cars in the hands of a 
dealer had been inspected by the company 
and that in its opinion, parts specified in the 
agreement “are in good working order and 
condition and will with normal usage require 
no repairs or replacement for one . 
from the date of purchase.” 
also agreed that 


. year 


The company 
if its certification was in 
error, it would protect the purchaser of the 
car from any costs or repairs which would 
arise during the one-year period on the speci- 
fied parts. 


It was noted that one of the basic prob- 
lems was the fact that a warranty was at- 
tempted by a person, other than the primary 
seller, who had no interest in the sale as 
such, but who undertook to issue the war- 
ranty in consideration of a fee. On the basis 
of Gerenstein v. Weiner, 164 N. Y. S. 2d 122, 
123, the Attorney General was of the opinion 
that the company’s contract, delineated by 
title as a warranty, was, in fact, a contract 
of insurance and subject to the insurance 
laws of the state—Opinion of the Vermont 
Attorney General, May 25, 1959. 


Attorneys General 


W ISCONSIN—An automobile registra- 
tion may be revoked where the regis- 
trant has allowed his financial responsibility 
to be cancelled by an insurer at a time when 
his driving privileges are under revocation 
by court order.—The Commissioner of the 
Motor Vehicle Department asked the Attor- 
ney General if he could enforce a revocation 
of an automobile registration where the 
registrant had allowed his financial respon- 
sibility to be cancelled by an insurer at a 
time when his driving privileges were under 
revocation by court order. 

Section 344.40 of the applicable Wisconsin 
statute stated that “Whenever any person 
who has furnished proof of financial respon- 
sibility fails to maintain such proof at any 
time during the period when proof of finan- 
cial responsibility is required, the commis- 
sioner shall revoke such person’s operating 
privilege and registration for a period of 
time running from the date of revocation 
until such time as either satisfactory proof 
of financial responsibility is again furnished 
or the period during which proof was re- 
quired to be furnished has expired.” 

The Attorney General answered the Com- 
missioner’s question in the affirmative, and 
was of the opinion that “whenever proof 
of financial responsibility is required of an 
operator or a registrant and such person 
fails to maintain such proof at any time 
during that period, the Commissioner is re- 
quired by sec. 344.40(1), Stats., to revoke 
both the operating privileges and the regis- 
tration. This revocation continues until proof 
of financial responsibility is again furnished 
or until the period during which proof was 
required to be furnished has expired. It 
should be noted that each new period of 
revocation extends the period for three more 
years during which proof of financial re- 
sponsibility must be filed. In the instant 
case, the period during which financial proof 
will be required, will extend to three years 
beyond the date when the revocation presently 
in force under sec. 344.40 is lifted. If a 
person suffers a second revocation during the 
three year financial responsibility period, filing 
proof would not be required during such revo- 
cation unless he wished to have a vehicle 

gistered in his name during such time.” 

He was further of the opinion that if the 
law permitted such a person to discontinue 
proof of financial responsibility and retain 
his automobile registration after a second 
revocation, the public would be exposed to 
an uninsured driver who had already demon- 
strated that he was unsafe or financially 
irresponsible.—O pinion of the Wisconsin At- 
torney General, July 28, 1959. 
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The What and How of Insurance 


Readings in Property and Casualty Insur- 
Edited by H. Wayne Snider. Richard 
D. Irwin, Inc., Homewood, Illinois. 1959. 
543 pages. $6.50. 


This most recent addition to the Irwin 
Series in Insurance has been edited by an 
a_sistant | insurance at the 
Wharton School of Finance and Commerce. 
It is a collection of 54 articles selected after 
an inventory of insurance literature was 
made to find articles which were “the most 
original in their conception, most thought 
provoking, most controversial, most stimu- 
lating, most readable, and most far reaching 
in their effect.” 


ance 


professor ot 


Seeking to “enable the reader to obtain 
a clearer understanding of the unity, sound- 
ness, practicality and importance of the 
institution of insurance and how it func- 
tions,” this book covers the following 
subjects: risk and insurance, insurance car- 
riers, insurance company operations and 
problems, agency operations and problems, 
risk management, rating and rate making, 
property insurance, casualty insurance and 
the history of insurance. 


Social Security 


Proceedings of the Social Security Confer- 


ence, Michigan State University. Labor and 
Industrial Relations Center, Michigan State 
University, East Lansing, Michigan. 1959. 
39 pages. $1. 


This is the report on the proceedings of 
the Social Security Conference held at 
Michigan State University November 18 
and 19, 1958. It contains the following 
articles: “Some Issues in OASDI,” by Wil- 
bur J. Cohen, professor, School of Social 
Work, University of Michigan; 
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‘Planning 


for a Comprehensive System of Social In- 
surance,” by J. Douglas Brown, dean of the 
faculty, Princeton University; “Issues in 
Unemployment Insurance,” by Richard A 
Lester, professor, Department of Econom- 
ics, Princeton University; and “Selected 
Workmen’s Compensation,” by 
Herman Somers, professor, Department of 
Government, Haverford College. 


Issues in 


Insuring the Atom 


International Problems of Financial Protec- 
tion Against Nuclear Risk. Atomic Industrial 
Forum, Inc., 3 East 54th Street, New York 
22, New York. 1959. 95 pages. $6. 

This is a report on a study, begun in 1957, 
under the auspices of the Harvard Law 
School and the Atomic Industrial Forum. 
The study examined the mixed questions 
of law, business administration and interna- 
tional relations in regard to nuclear liability. 
Twelve criteria of an adequate solution em- 
bracing all nations participating in the de- 
velopment of power and dealing 
with all important phases of the third-party 
liability problem are given in the report, 
as follows: 

(1) The operator of a nuclear facility 
should be liable to the public for injuries 
caused by that facility, the liability being 
an absolute one. 

(2) At least where the 
the state itself, the operator’s aggregate 
liability should be limited to a sum for 
which he can obtain financial protection by 
private or public guaranty. 


nuclear 


operator is not 


insurance or 
(3) No nuclear facility should be per- 
mitted to exist without an operator duly 
licensed by the country in which it is 
located. 
(4) The operator should be required at 
all times, until the facility is shut down, to 
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provide and maintain financial security, in 
the form of insurance or bank or state 
guaranty, equal to the amount to which his 
aggregate liability is limited. 

(5) Absolute liability cannot justifiably 
be imposed on a supplier, since he will have 
previously relinquished control over what 
he has furnished the operator. 


(6) Where materials or equipment capable 
of causing a nuclear incident are being 
transported, absolute liability should attach 
to the operator in with 
operation the goods are being carried, unless 
national legislation designates another per- 
son to be absolutely liable. 


connection whose 


(7) The courts of the country in which 
an atomic facility is located should have 
the exclusive right to entertain suits for 
damages arising from incidents caused by 
the facility. 

(8) The law of the country in which the 
facility is located should govern all ques- 
tions of liability. 


(9) Uniform periods of limitation should 
be provided for the filing of claims. 


(10) Where the financial security pro- 
vided by the operator is insufficient to satisfy 
full, should all be 


all judgments in they 


reduced ratably 


(11) Since the financial security provided 
by the operator will be insufficient to satisfy 
all judgments in full in case of a major 
accident, the country in which a nuclear 
facility is located should the 
obligation to provide additional compensa- 
tion out of public funds, up to a specified 
minimum amount and without 
reserving a right of recourse. 

(12) Each should undertake to 
apply the foregoing provisions without dis- 
crimination on the grounds of nationality, 


recognize 


aggregate 


country 


domicile or residence 


In Sickness and Health 


Company Medical and Health 
Studies in Personnel Policy, No. 171. Na- 
tional Industrial Conference Board, Inc., 
460 Park Avenue, New York 22, New York. 


Revised edition, 1959. 60 pages. $20 


The NICB has revised this study first 
published in 1948. It explains how and why 
companies carrying on occupational 
health and what such 
are accomplishing. Only company-operated 
programs are considered; not included are 
union clinics, even though these 
are entirely or partly financed by the com- 
panies. Information was gained from 36 


Programs 


are 


programs programs 


some of 


Books and Articles 


Canadian companies and 242 United States 
firms. 

Included in the report are sample policy 
statements, lists of medical services pro- 
vided, recommendations for physical layout 
and equipment of facilities, and several 
sample forms used by companies. 


Searching for an Answer 


The Problem of the Uninsured Motorist in 
Oregon. Raymond C. Rauch. Bureau of 
Business Research, University of Oregon, 


Eugene, Oregon. 1959. 52 pages. $1. 


This is an analytical treatment of the 
specific nature of the problem of the unin- 
motorist. The author defines his 
purpose as an attempt to reveal (1) how 
many motorists not financially re- 
sponsible, (2) the economic loss through 
uninsured motorists, in terms of property 
damage on claims exceeding $50, and any 
personal injury, including lost earnings and 
(3) what appears to be the most productive 
approach to the solution of the problem in 
Oregon. 


sured 


are 


Concluding that “in view of the evidence 
presented, there appears to be no substantial 
ground for the assumption that a serious 
social problem exists as respects the finan- 
cially responsible motorist in Oregon,” the 
author says: “It appears that the financial 
responsibility law is the most effective basis 
for achieving a high percentage of finan- 
cially responsible motorists in Oregon Pa 


ARTICLES 
Articles of 


interest in other 


legal publications 


Testimonial Capacity of Witnesses and 
Human Behavior The laws against 
perjury, the influence of the oath 
and the methods of investigation and cor- 
roboration are poor tools for measuring the 
capacity of a witness to tell the truth. This 
is the opinion of the author of this article 
who [ 


solemn 


considers the capacity of a witness 
from a psychological and psychiatric point 
of view. Also discussed are the problems of 
witnesses and the psychiatric conditions and 
character disorders which might affect testi- 
psychoneurosis, 
alcoholism, 


monial capacity, such as 
psychosis, mental 


drug 


deficiency, 
addiction and mental retardation 

The author that a witness is the 
key actor in the courtroom and that it is 
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feels 





extraordinary that so little effort is made to 
evaluate his trustworthiness in relation to 
his ability to observe the event clearly, re- 
member it vividly, articulate it coherently 
and speak without bias. What is needed is 
an instrument for measuring these capacities 
of a witness.—Davidson, “Testimonial Ca- 
pacity,” Boston University Law Review, 
Spring, 1959. 


Who Decides Public Policy—The Judici- 
ary or the Legislature? The questions 
of charitable immunity and the public policy 
of a jurisdiction in deciding a case have 
presented themselves numerous times in the 
last decade. Who decides the public policy 
of a jurisdiction in such a case? Should the 
judicial or the legislative branch of the gov- 
ernment perform this task? This article 
answers these questions and presents many 
interesting cases and decisions in various 
jurisdictions which have dealt with the con- 
cepts of charitable immunity and public 
policy 


As to the role of the judicial or the legis- 
lative branch in interpreting the public policy 
of a jurisdiction, the author states that 
“There is substantial risk in ceding too 
much power to either or in abdicating au- 
thority. Each branch of government may 
be prone to define its own authority too 
narrowly, Certainly neither should be im- 
munized from any review or veto by the 
other, On the other hand it is debatable to 
what extent the demands of each should be 
satisfied.” 


The author notes a trend toward liability 
of charitable institutions and suggests that 
each jurisdiction consider every case on its 
merits, keeping in mind stare decisis, and 
adds that “any change made by the courts 
would make the abrogation of the immunity 
rule retroactive and the public policy 
of any state should be settled by the legisla- 
ture of that state.”—Joachim, “Charitable 
Immunity—Judicial or Legislative?” Ten- 

Law Review, Spring, 1959. 


WHAT THE LEGISLATORS ARE DOING 


or nonprofit private school by any person 
for injury to his person or property unless 
it is commenced within from 
the date the injury was received or the 
f action The 
covered in cause of action 
against a public school district or a non- 
profit private school cannot exceed $10,000 
Approved July 22, 1959. 

No county is liable, 
for any injuries to a person or 
or for the death of any person 
caused by the negligence of any of its agents, 


one year 


accrued. amount re- 


separate 


cause oO! 


each 


under H. B. 1638, 
property, 
which is 


officers or employees in the operation or 
maintenance of any property or equipment 
under the jurisdiction of the county. Ap- 
proved July 23, 1959. 


House Bill 1640, approved July 23, 1959, 
contains substantially the same provisions 
as does H. B. 1638, but it applies to forest 
preserve districts. 

Massachusetts . . . A city or town, act- 
ing through its school committee, may in- 
demnify a teacher in its employ for expenses 
sustained by reason of an action or claim 
against him for acts done while acting as a 
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teacher and within the scope of his employ- 
ment. S. B. 496. Approved August 11, 1959. 


Missouri . . Any municipality which 
is engaged in the exercise of a governmental 
function may carry liability insurance and 
pay the premiums therefor to insure the 
municipality and its employees against claims 
for property damage or personal injuries, 
including death, caused while in the exer- 
f governmental functions. Liability 
imposed only to the extent of the 
insurance carried. S. B. 346. Approved 
July 13, 1959. 


Oklahoma 


any county, city, 


cise ol 


can be 


The governing board of 
town, school district or 
district which owns mo- 
torized, equipment and lawfully 
operates the same on traffic arteries may 
purchase insurance to pay damages to per- 
sons who sustain injuries or damage to their 
property caused by the negligent operation 
of such motorized, movable equipment. If 
the operation of this equipment is a public- 
governmental function, the action may be 
brought against the insurer, not the political 
subdivision. S..B. 145. Approved July 16, 1959. 
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Mail Today for Insurance 


TRAUMATIC CAUSATION of coronary injury 
—fiction or fact? Unfortunately, Poor Rich- 
ard's Almanac doesn't supply us with a defi- 
nite answer to this question, but a future article 
deals comprehensively with this unsettled medi- 
cal and legal problem and brings it into 
sharper focus. This article also answers an- 


other question—can there be liability for coro- 8 

° ° x 
nary damage which is allegedly caused by a Xi ; 
nonpenetrating injury to the chest? . 


MebIcOLleGat professional cooperation is 
a must. Many problems and conflicts exist be- 
tween the two professions, but the author of a 
scheduled article feels that within the very na- 
ture of the two professions lie the basic in- 
gredients for the solution of these problems. 
He discusses the medicolegal situation and ~ 
tells what is being done to rectify it. 
a 


IN GUEST CASES, decisions follow the ‘‘con- 
tinued and persistent course of action’’ doc- 
trine to establish gross negligence. However, 
in a recent Texas case the time element has 
been reduced from an extended period to one 
minute. This bewildering case and other rele- 
vant cases are analyzed in a scheduled article. 
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BIGGER INSU 


Everything you could need or want to make it easier for 
you to sell life insurance for business and estate protec- 
tion is yours — as a subscriber for CCH’s Business and 
Estate Insurance Reports — clearly explained; complete, 
practical, sales-proven. 

Complete “Zipper Case” Sales Kit Included — No Extra 
Charge — As a subscriber for the “Reports,” you receive 
immediately at no additional cost an exclusive “insurance 
sales kit.’ This handy, helpful sales kit comes in a hand- 
some top-grain leather zipper case, with special pockets 
to hold your rate book, applications, etc. It contains the 
whole background, with everything up to date; every- 
thing organized for split-second use during sales presen- 
tations. Understandable explanations point out the needs 
of business or professional men for special life insurance 
protection; explain exactly how to fill these needs to pro- 


Sound Selling “Know-How” You'll Welcome 
Shows how special problems of prospects actually 
create the need for insurance protection — how you 
can solve these problems with sound insurance pro- 
grams and enjoy bigger commissions 


“Real-Life” Tips From Big Producers 
Tells how top “Life men” slant result-getting letters 
to prospects; how they initiate successful interviews; 
what they say and do throughout a complete sales 
presentation 


Send for Your Free Sales Aid! 


Use the handy card at the left to 
request your complimentary copy 
of “Estate Planning Highlights."’ 
Practical, easy to understand, it 
lays out methods to be used in es- 
tate protection through insurance. 


Underarm “Zipper Case” ! 


RANCE SALES 


duce sales. You'll find the “background” of facts about 
business; about corporations, partnerships and individual 
ownerships; about Federal and State taxes that affect 
estates, gifts, etc. Fully covered is the use of life insurance 
in “pension trusts.” You‘re told wnat to do, how, and why. 

Federal estate and gift tax law is explained; applic- 
able regulations are provided in full text. Pinpointed for 
you are sales-producing situations created by federal in- 
come tax law and regulations. State inheritance, gift and 
income taxes are digested, made clear for further help in 
your sales presentation. Quick-finding indexes and tab 
guides give you all this sales information fast, right as 
you need it. 

You Are Kept Up to Date — Best of all, the swift regular 
“Reports” bring you all new changes, new developments, 
new sales techniques throughout your entire subscription. 


Tax-Created Sales Opportunities Explained 
Understandable explanation of the Federal and 
State laws whose rates, exemptions, deductions, re- 
quirements and restrictions directly affect income, es- 
tates, gifts, transfers, trusts, annuities and inheritance. 


included — CCH “Extras” and “Specials” 
Charts, booklets, pamphlets as issued at no extra 
charge throughout entire subscription, for added 
help on special angles. Ideal for brief, graphic sales 
talk or for leaving with prospect as ‘‘call-back"’ 
incentive 


WRITE FOR COMPLETE DETAILS 


. about CCH's complete sales 
help for life underwriters—Busi- 
ness and Estate Insurance Reports 
—no obligation, of course. There's 
a postage-free information card 
attached. 


COMMERCE. CLEARING. HOUSE, . INC. 


PUBLISHERS of 


NEW YORK 17 
prio a eta 


AW REPORTS 


WASHINGTON 4 
425 137 Srreer 








